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BEFORE THE NATIONAL LABOR RELATIONS BOARD 

Second Region 


In the Matter of: 
MERCY COLLEGE 


Employer 


and 

MERCY COLLEGE FACULTY COUNCIL 

Petitioner 


Case No. 
2-RC-16181 


26 Federal Plaza, 

New York, New York 
Thursday, June 7, 1973 

The above-entitled matter came on for hearing, pursuant to notice, at 
2:00 p.m. 


BEFORE: 

HOWARD SHAPIRO, Hearing Officer. 
APPEARANCES: 


SAUL KRAMER, ESQ. 


JACK J. SISSMAN, ESQ. 


Proskauer, Rose, Goetz & 

Mendelsohn, Esqs., 300 Park 
Avenue, New York, New York, ap¬ 
pearing on behalf of the Employer. 

Eugene M. Kaufman, Esq., 260 Park 
Avenue, New York, New York, appear¬ 
ing on behalf of the Petitioner. 


I 
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* * * * * 

5 HEARING OFFICER: Mr. Kramer, at this time you indicated that you 
wanted to make a statement. 

MR. KRAMER: Yes, Mr. Hearing Officer, the reason why we are here 
this afternoon at a formal hearing is that we have, as you know, been unable 
to agree on a consent election. 

The only reason, as the employer sees it, that we were not able to do 
so is that we were unable to agree that the petitioner should appear on the 
ballot as the Mercy College Faculty Council. 

In our view, this name is one calculated to decieve the voters, the members 

of our faculty who are going to participate in the election. 

***** 

6 HEARING OFFICER: Will you allow me to let me make you make this 
statement at the appropriate time. Prior to the hearing the company supplied 
the following stipulation. 

Mercy College is a private, non-profit college located at 555 Broadway, 
Dobbs Ferry, New York. During the past year, the college derived gross 
revenues in excess of SI million from tuition fees of which in excess of 
$50,000 was received from outside the State of New York. 

Mr. Kramer, is that a fair statement of the business and operations of 
the company? 

MR. KRAMER: It is, Mr. Hearing Officer. 

HEARING OFFICER: Mr. Kramer, on behalf of the company, do you 
stipulate that the company is engaged in interstate commerce within the mean¬ 
ing of the National Labor Relations Act, as amended? 

MR. KRAMER: On behalf of the college, I wouk 1 so stipulate. 

HEARING OFFICER: Do you so stipulate, Mr. Sissman, on behalf of 
the petitioner? 
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MR. SISSMAN: Yes. 

***** 

HEARING OFFICER: Mr. Kramer, is the correct and legal name of 
the company that by which it has been designated in these proceedings, that 
is, Mercy College? 

MR. KRAMER: Well, Mr. Hearing Officer, we prefer to have the employer 
in this case referred to as the employer rather than the company. 

The proper name is Mercy College, yes 

HEARING OFFICER: Okay. Fine. 

Mr. Sissman, is the correct name of the petitioner that which appears on 
the petition filed in this case, that is, Mercy College Faculty Council? 

MR. SISSMAN; That is correct. 

MR. KRAMER: We would not be willing to stipulate to that. That 
is a matter in issue between us. 

HEARING OFFICER: Let me just ask the appropriate question. 

Can it be stipulated that the petitioner herein, Mercy College Faculty 
Council - is there any affiliation, Mr. Sissman 0 

MR. SISSMAN: None at all. 

HEARING OFFICER: Unaffiliated, is a labor organization within the 
8 meaning of the National Labor Relations Act, as amended? 

Do you so stipulate, Mr. Kramer, on behalf of the company? 

MR. KRAMER: We do not. 

HEARING OFFICER: Do you so stipulate, Mr. Sissman, on behalf of 
the petitioner? 

MR. SISSMAN: Yes. 

***** 

MR. KRAMER: Mr. Hearing Officer, as we stated previously, in our 
view, the use of the name Mercy College Faculty Council on the ballo? s 





8 


9 calculated to deceive the voter at the election, members of our faculty. 

A nonmisleading ballot description would in our view be as follows: 

“Mercy College Faculty Council (affiliation pending-NYSUT-NEA/AFT- 
AFL-CIO).” 

As you know, because you are involved, on May 4, 1973, in case or 
matter No. 2-RC-16168, this very petitioner, Mercy College Faculty Council, 
filed a petition in this very region and denominated itself, and 1 quote again, 
“Mercy College Faculty Council (Affiliation pending — NSUT-NEA/AFT-AFL- 
CIO).” A petition was signed by Bernard Koozman, who we will prove to be 
a paid organizer for the labor union or labor organization known as the New 
York Stare Union of Teachers and as we will show by evidence, assuming we 
are permitted to do so, Mr. Hearing Officer, that the demand for recognition 
that we received on behalf of the Mercy College Faculty Council was made by 
Mr. Koozman, who styled himself in the writing in which we received this 
demand, as “field representative” and who made the demand for recognition 

on the letter head of the New York State Union of Teachers. 

***** 

10 What we are seeking to do here, and the only thing that we are seeking 
to do here, is to have our faculty understand what they are really balloting on. 
We think that it is important to our faculty whether the Mercy College 
Faculty Council is independent or is affiliated or has an affiliation pending de 
f acto or de jure with an AFL-CIO union. 

We think it is important to our faculty and we think it is important 
th?* the Board have the organization properly named on the ballot so that 
an informed and intelligent choice can be made. 

I note in passing, Mr. Hearing Officer, we did not make or generate this 
issue. A petition was filed in case 16168, where the petition denominated it- 

11 self as being affiliated - having an affiliation pending. So that that issue 
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sprung from the papers filed by this very petitioner, not from anything that 
the employer has done in this case. 

As you know, we are prepared to litigate that issue, the iss of name, in 
case 16168. The petitioner then withdraw its petition before we could have 
a litigation in that over our objection, which I am sure we noted to you, and 
the next day filed a petition without the appellation affiliation pending NYSUT, 
NEA/AFT, AFL-CIO. 

The reason we object to the petition being withdrawn, is we felt that that 
issue should have been litigated in that particular case and that we shouldn’t 
have to come back here after a delay of several weeks and sit down and liti¬ 
gate the issue that we were ready to litigate in that very case. 

The issue however has not gone away. The issue is one of what the bal¬ 
lot should read and has the informed choice of our people should be. 

***** 

12 MR. SISSMAN: I would like to be heard on this. We are prepared to 
make certain concessions I think that will cut through, separate the wheat 
from the chaff. 

No. 1, Bernard Koozman is a paid employee, a field organizer for the 
New York State United Teachers, a labor organization recognized oy the NLRB. 
Bernard Koozman did file a petition and did indicate that an affiliation was 
pending although he was not required to do so by the rules of the NLRB or 

13 on the application itself. 

At the time that he filed that previous petition, there was no application 
that was accepted. There is none at the present time. The affiliation remains 
still the same as it was then, pending. 

We admit everything that has been said here before. Bernard Koozman 
is a field representative. He did help teacher groups organize themselves and 
there was an application, an affiliation pending. There is no formal affilation 
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with New York State United Teachers and we are prepared to prove that. 

Certain statements were made here about the teachers on this faculty 
being misled. We are prepared to prove the teachers on the faculty are com¬ 
pletely aware of what the present status is. 

It seems to me that under NLRB rules, a tabor organization has a perfect 
right to delineate the name that it is to be known by. 

At the present time, ti. organization is known as Mercy College Faculty 
Council. It is not at present affiliated with any other labor organization, de 
jure, de factor, or any way he wants to delineate it. 

At some time in the future, there may be a formal affiliation, that depends 
upon the choice of the membership. It depends upon whether this unit is re- 

14 cognized. But at the present time, this is the name of the organization, 
and at the present time, there is no formal affiliation with any other labor 
organization and at the present time, nobody on that faculty has been misled 
by what has taken place here. 

* * * *“ * * 

15 ANN E. GROW 

called as a witness, having been first duly sworn, was examined and testified 
as follows: 

HEARING OFFICER: Would you state your name and your position. 

THE WITNESS: Dr. Ann E. Grow, professor of philosophy, president 
of the Mercy College Faculty Council. 

DIRECT EXAMINATION 

Q. (By Mr. Sissman) Professor Grow, how long have you been at 
Mercy College? A. Since 1963, September 1963. 

Q. For how long a period of time have you been president of the 
Mercy College Faculty Council? A. Since February of this year. 

Q. Since February of this year? A. Yes. The council was 
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organized during last summer. Was officially approved and ratifies in jeotember. 
October, and we elected officers at that time, and I was a member of the ad¬ 
visory board of executive board. The regular time for new elections was in 
January, February and at that time I was elected the president. 

Q. You say it was approved officially organized and approved. 

Who approved the organization? A. Well, the fa-.ulty ratified the 
bylaws and subsequently - we had previously had an organization of five elected 
faculty members called a Faculty Welfare Committee. I had been chairman of 
that three years ago. And in an effort to secure the faculty representation 
and participation, we had worked through a college senate which the faculty 
had rejected because the by laws contained an absolute veto and so we went 
for about eight months last year with nothing but this Faculty Welfare Com¬ 
mittee, which had only - had no real power or status and decided then to 
organize ourselves into a body to identify ourselves as a faculty and last May 
we voted upon a committee to work on bylaws through the summer. 

That committee reported to the faculty in September and we had approxi¬ 
mately three meetings at which we worked through and amended and so on 
and finally approved the bylaws of the Faculty Council. 

Q. Who was on that committee? A. Mr. Richard Miller, Mrs. 
Betty Levine and Dr. James Lindsay. 

Q. Are they faculty members presently at Mercy College? A. Yes, 
they are. 

Q. To you knowledge, are they in the employ of any labor organiza¬ 
tion or were they at that time? A. No 

***** 

Q. To your knowledge, were they in the employ of New York State 
United Teachers, AFL-CIO, American Federation of Teachers. National Educa¬ 
tion Association or its affiliates at that time? A. No. 
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Q. Or predecessor organizations at that time? A. No. 

0- Were they in the employ of any other labor union at that time? 

A. To my knowledge, they were not. 

0- To your knowledge, are they in the employ of any labor union 
at the present time? A. No. 

Q. Did there come a time when you group picked a name for itself? 

A. I believe the name was included on the initial bylaws that were handed 

18 out and we accepted — that was never subject to discussion so they 

accepted. I have copies of the bylaws. 

***** 

19 Q. The title of the bylaws, by laws of Mercy College Faculty Council, 

20 is that correct? A. That’s correct. 

Q. At the time that the bylaws were amended on March 5th, 1973, 
was there any amendment made as to the name of that organization? 

A. No, there was not. 

0- Was the organization affiliated at that time with any labor organi¬ 
zation? A. No, it was not. 

Q. Now, did there come a time in April o^ this year when your or¬ 
ganization solicited authorization and designations from various faculty mem¬ 
bers? A. Yes. At the March 5th meeting, the minutes will show, that 

the body, Faculty Council body, moved and seconded that the Faculty Coun¬ 
cil invite a representative from the United Federation of College Teachers to 
come to Mercy College for purposes of discussion. There had been requests 
made to the executive board prior to that meeting asking that we - because 
we saw ourselves as inadequate to the task of obtaining the legitimate repre¬ 
sentation for ourselves, there was the express desire that we consider becoming 
recognized and having that right secured by legal power and so the body moved 
that we invite a representative for information sake from what we thought was 






13 


the United Federation of College Teachers, which turned out to be the con- 

21 trarv. 1 called and talked to Dr. Bellseller would it be possible and we 
settled upon a date and time. I agreed to put that in writing to confirm it, 
which I did. 1 could not have a copy of the letter that 1 sent her. I am my 
own secretary and I do not do this. When 1 hadn’t heard from her 1 called 
her and she said, “I never received your letter,” and there was some con¬ 
fusion. She said, “I will have to find a substitute, I cannot come myself,” 
and she then looked around and said that Arnold Cantor would come. 

Q. Did Mr. Cantor come to the faculty? A. Mr. Cantor spoke 
to the faculty at the next Faculty Council meeting, which was Wednesday, 
April 4th. The minutes read Arnold Cantor, a representative of the United 
Federation of College Teachers, addressed the Faculty Council, and it was a 
rather free-ranging kind of explanation of the law, what we had a right to 
do; the ways in which we could proceed. We could proceed by having our 
own organization certified and function that way. We could decide to have 
an affiliation immediately and have the election go for the affilation or affi¬ 
liated group which might be the New York State United Teachers or the 
AAUP or other organizations and there were lots of questions asked. He 
talked about the benefits of it, the history of it, various things. The faculty 
- there was a prearranged kind of discussion with many questions asked and 

22 at the time of the end we thanked them. 

Q. At that time was any solicitation made by Mr. Cantor that you 
sign any cards to affiliate yourselves with his organization? A. None 
whatsoever. He really underplayed very much his role. He was only there 
to give information. He was not there to speak for the professional con¬ 
ference, which of course was the City University. 

Q. Do you recall the date of that meeting? A. April 4th, 

1973. 








14 


Q. Did you request additional information or material? A. In dis¬ 
cussion with him afterward, we did, we said we would some follow-up information 
and he said I would put you in touch with the appropriate people who can help you 
with your application to NLRB. 

* * * * * 

24 Q. Were the meetings held of the executive board of the Faculty Council 
during this period of time, around March or April? A. Yes. 

Q. At any of these meetings that were held, was a vote taken to authorize 
you to commit the executive board of the Faculty Council or the Faculty Council 
itself to affiliate itself with any organizations, labor organizations? A. No. 

25 Q. Did you ever make any unofficial unauthorized representations to 
any labor organization that the Faculty Council would or would not, one way or 
the other, affiliate itself with them? A. No. 

Q. Did there come a time in April of this year when Mercy College Faculty 
Council solicited authorization and designation sheets, cards, or statements from 
various faculty members? A. Yes, we have them out, I believe, on April 
18th. 

***** 

26 Q. I show you blank form called authorization and designation. 

A. That’s correct 

Q. Is this the form that was submitted to the faculty for their signature? 

A. Yes, it was. 

***** 

Q. (By Mr. Kramer) I show you Petitioner’s Exhibit 3 marked for identi¬ 
fication, particularly to the line that starts, “1 hereby designate and authorize,” and 
then apparently typed in is Mercy College Faculty Council. 

When this was distributed to the faculty, was Mercy College Faculty Council 
typed in there? A. Not on all of them. If you will notice I have another 
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27 paper which was the paper that was associated with, that was given out with 
them. We really didn’t have time because we wanted to give them out at that 
next meeting and we were running short on time in order to have an election this 
semester so I directed them in the directions which were written, that in that line 
you are to put Mercy College Faculty Council. 

Q. Your answer to the question is - A. Some of them had it and 
some didn’t. 

Q. You are sure about that? A. Yes. 

Q. I turn to the X’s under the word “witness,” around the word “witness.” 

A. The same thing holds. Some of them were X’d out and some were directed 
verbally. As a matter of fact - 

Q. I just asked you if the X’s were there. A. On some there were. 

Q. And some they weren’t. That’s your testimony. 

* * * * * 

> 

28 Q. (By Mr. Sissman) At the time that this application, this authorization, 

was handed out, was it handed out by itself or with any other documentation? 

A. It was handed out with a set of directions, and a pink form which is a 

membership form, I guess you would call it. 

* * * * * 

Q. All right. 

Now, was one of the documents that it was handed out with a memorandum 
of instructions? A. That’s correct. 

Q. And was another document that was handed out with it a pink appli¬ 
cation membership card? A. That’s correct. 

29 Q. For the American Federation of Teachers? A. Again the pink 
card — 

Q. Yes or no. A. Well, not everybody got the pink card. 

* * * * * 



« • 




n - 









0- Is this the memorandum with the attached documents that you made 
reference to before that was handed out on - A. To those present at the 
meeting we give them and we divided up the others to give them to those who 
were not present at the meeting. 

Q. Did every one at the meeting get a full set of these documents? 

A. That’s correct. 

Q. Were there any people at the meeting who did not get the document 
that’s marked Petitioner’s Exhibit 4-B? A. Not to my knowledge. 

***** 

(Petitioner’s Exhibits 4-A, 4-B and 4-C for identification were received into 
evidence.) 

Q. How many faculty members received that? A. I don’t know 

that. 

Q. How many faculty members are there, do you know? A. At 
the time, around 63 or so that we judge full time faculty. 

Q And did you approach all 63 with this application form? A. I 
cannot say that. We gave them out to those who were present at the meeting and 
we divided up the other names. I cannot say whether or not everybody was 
approached. 

HEARING OFFICER: How many people were present at that meeting, 
approximately, if you can recall? 

THE WITNESS: 29 members, approximately 29 members of the faculty of 
instruction were present, according to the minutes. 

Q. You say that other names were divided up. 

Were they divided up among other members of the Faculty Council? 

A. Yes. 

Q. For contacting purposes? A. Yes. 

Q. Did you receive several names or take several names yourself? 
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A. Yes, I did. 

Q Do you recall now many other names, not the names per se, but how 

many other individuals, you were obligated to contact? A. Five, approx¬ 
imately five. 

Q. And how many other individuals were assigned this role of contacting 
other faculty members? A. Approximately seven. 

Q. And each were assigned the task of contacting approximately a half 
a dozen or so other faculty members? A. That’s right. 

0- Were they all given this memorandum or this documentation to dis¬ 
tribute? A. In some cases, they got the second one, which I had time then 

— I had to reproduce because I didn’t — having given them out — 

Q. Just answer the question. A. In some cases they got the one 
in which Faculty Council had been typed up and need for a wi ss had been X-d 
out. And in some cases they did not get the pink slip because we had run out of 
them. 

Q. Now, calling your attention to Petitioner’s Exhibit 4-A, I guess that 
is - 

MR. SISSMAN: Is that right 0 

HEARING OFFICER: The first page is 4-A. 

Q. - were any faculty members told to sign that pink card? A. No, 
they were not. 

Q. As a matter of fact, they were specifically told not to at that time, is 
that correct? A. That’s correct. 

* * * * # 

Q Were there questions asked with respect to the pink cards that were 
attached? A. Yes, there were. 

Q. What questions? A. What were they for and were they supposed 
to sign them and I said no, we received them. They are the kind of thing that we 
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34 







would sign if and when we were affiliating, that wc • ill individually have to sign if 
ever we do affiliate with this organization, and it is by way of information which 
would alert people to the fact that affiliation would require dues and so on. 

So it was a matter of rather than saying we were holding back information, we 
gave it out with the story that, here they are. when the time comes we are going to 
have to get more of them anyway and this is by way of information. 

Q. Was there any vote made at that meeting whether or not to affiliate 
with this particular organization? A. No, there was not. 

Q. Did there come a time when Bernard Koozman, a field representative 
of the New York State United Teachers contacted you? A. He never con¬ 
tacted me. 

0- Did you contact him? A. Yes. 

0- Where you contact him? A. I contacted him through - may I 
go back? 

Q. Yes. A. As Mr. Cantor in his letter, which is Exhibit 2, indi¬ 
cated, hoped that I had gotten the information, he had said that he would put 
somebody in touch with us so that wt could pursue it further. 

Alter maybe iwo weeks, nobody had called me. So then 1 called Mr. 
Canfon back and through hin. was referred to the Elmsford office where I 
talked to somebody and explained the case and this - whoever this was, I 
don t recall — knew from the name of Mr. Cantor, knew that he was supposed 
to have been relayed the message but he hadn’t 

So at that ime he gave me Bernard Koozman’s name and I called him 
back, I believe, and I finally got to talk to Bernard Koozman, who was the 
field representative who would assist us and 1 asked Mr. Koozman to please 
send us authorization and designation forms so that we could be recognized. 

I did this on the telephone. 

Q. Did there come a time when Mr. Koozman at your direction 
wrote or contacted the administration? A. Yes, it was our information 






that the petitions should be filed by some official representative. Now, 1 don’t 
know whether that’s correct information or not, but that’s what we were 
operating under. And so we asked him if he would file the authorization 
forms for us. He came to the college on about, oh, the end of April. 1 guess, 
and picked them up from us, picked up the authorization and designation 


forms, and secured from us the information with which he filled out the 
petition. 


Q. 

Did you get a chance to see the petition that he tilled out 

at the • 

time after 

it was filled out? A. 

No, l did not. 


0 . 

Have you ever seen that 

petition that he filed? A. 

Yes. 

♦ 

* 

* * 

* 

0 . 

Is this the petition that 

Mr. Koozman filled out? A. 

That’s 

correct. 




* 

♦ 

* * 

♦ 


HEARING OFFICER: Hearing no objection, the document is received. 
(Petitioner’s exhibit No. 5 for identification was received into evidence.) 

Q. He filled this out in the name of Mercy College Faculty Council, 
affiliation pending, NYSUT - National Education Association/American Federa¬ 
tion of Teachers, AFL-CIO. 

At that time was there an affiliation pending, at the time he filled this 

out? 

MR. KRAMER: Once again that calls for a conclusion of the witness. 
Whether there was or was not an affiliation is something the Board has to 
determine. 

HEARING OFFICER: To your knowledge, was there an affiliation pend¬ 
ing at that time? 

THE WITNESS: No. 
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0- Was the official name of your organization at that time Mercy College 
Faculty Council (affiliation pending - NYSUT - NEA/AFT - AFL-CJO);” was that 
the name of your organization? A. No. 

MR. KRAMER: I object to the use of the words “official designation.” That 
is for the Board to determine, Mr. Hearing Officer. 

33 HEARING OFFICER: Overruled. 

Q. Was there any meeting held by your organization to change the bylaws 
to reflect any other name other than Mercy College Faculty Council? A. No 

0- To your knowledge, have any teachers on the faculty signed those pink 
membership cards? A. Not to my knowledge. 

* * * * * 

Q. Has Mercy College Faculty Council signed any documents which would 
indicate an acceptance or an agreement to affiliate or be affilated with New York 
State United Teachers? A. No. 

Q. Did there come a time on May 1st when you sent a memorandum to 
members of the faculty regarding the issue of affiliation? A. Yes. 

***** 

39 During an off-the-record discussion, the parties agreed to the following: 

That the New York Congress of Teachers, Inc. is the labor predecessor to New 
York State United Teachers. 

***** 

40 0. Were there any questions asked of you by any members of the faculty 
with respect to that memorandum? A. Well, the questions were raised 
prior to, the questions that were raised prior were the reason for having the memo¬ 
randum. 

0- What questions were raised prior to preparing the memorandum? 

I don’t have my copy or don’t have it accessible, but during the week, or 



A. 
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that day, or then perhaps maybe that day or the previous day, the office of the 

41 dean had distributed a notice to use that the petition had been filed and a 
copy of the petition - in his notice he stressed this affiliation pending, et cetera, 
and included a copy of the petition, as a result of which members of the faculty 
asked a question. 

They said, we understood we were petitioning to have the Faculty Council at 
this time, and I said that’s correct. But my understanding the reason for the addi¬ 
tional information was to identify Bernard Koozman and give him a mailing 
address as the one who was filing our petition, and then because I couldn’t talk to 

everybody, 1 thought a memorandum to explain that position was in order. 

***** 

42 Q. At the time that Dr. Grunewald distributed this memoraddum to the 
faculty on April 30th, 1973, did you get a number of questions from the faculty 
concerning the status of the faculty concerning the status of the faculty council? 

A. That’s correct. And the reference to the Congress of Teachers. 

Q. What were generally the questions that you got? A. Well, 
who is the Congress of Teachers and are we affiliating with them, you know, have 
we made any kind of contact or any commitment to them, that type of thing. 

Q. What was your response? A. My response was, 1 didn’t even 
know wnat the Congress of Teachers was, since I hadn’t really carefully read that 
pink slip and know we had made no affiliation whatsoever. 

Q. And is that the information that you imparted or gave out on the 

May 1st memorandum, is that correct? A. That’s correct. 

***** 

43 Q. Has there been any meeting of the faculty Council since May 1st, 1973? 
A. The last meeting of the Faculty Council was May 9th, the last regular meet¬ 
ing of the Faculty Council was May 9th. 

Q. How many members attended, if you xnow? A. Approximately 
26 members. 
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0- Do you i«,jail whether there was any discussion at that meeting 
about the pending petition before the NLRB? A. Well, I made a report. 

I suppose, but there was no discussion as to the question of affiliation. There was 

44 a motion made at that meeting. It was moved and seconded that the Facu¬ 
lty Council as a body pass a vote of thanks to the president of the Faculty 
Council and to the members of the Advisory Board for securing representation 
for the Council and urges that to continue their efforts. 

HEARING OFFICER. That’s nice. 

***** 

45 Q. What was the discussion that took place at the May 9th faculty 
Council meeting with respect to the composition of the membership in the bar¬ 
gaining unit, the composition of the membership in the bargaining unit, if you 

‘ can recall? A. We had been cautioned or somehow we had been made 

aware that an objection would be raised as to our definition of membership be¬ 
cause we had defined the membership of the bargaining unit as all full-time 
(acuity and librarians, and that — and that we had not included part time. 

HEARING OFFICER: Faculty and/or librarians. 

THE WITNESS: And the librarians. I think the petition states all full¬ 
time members of the faculty and librarians. 

HEARING OFFICER: Concerning part-timers — 

THE WITNESS: We did not included part-time personnel. 

***** 

Q. When you talk about petition, you are referring to the petition that 
was submitted and signed by Bernard Koozman, is that correct? A. That’s 
correct. 

Q. Continue. A. And the question - and we had a question our¬ 
selves as to the tact that that represented an interpretation of the bylaws be¬ 
cause the bylaws of the faculty Council indicated that persons teaching at 
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least six hours were eligible for membership, but we had discussed this at the 

previous meeting and given the reasons why it was our recommendation 
that we not include part-time people, and there had been no objection raised. 

What we did at this meeting was to reopen that discussion on the basis of 
a proposal which more or less said that the Faculty Council recognized that 
its desire for the membership - whereas the proposal says - that the Faculty 
Council agreed that it was all right to proceed with the definition of member¬ 
ship as we had entered it on the petition. 

HEARING OFFICER: Please continue. 

Q. Was a motion introduced to that effect? A. That’s correct. 

Q. Then discussion ensued prior to the passage of that motion? 

A. That’s correct. 

Q. Do you recall whether that discussion involved at any time the 
question of affiliation? A. No. it did not. 

Q. Did the subject of affiliation come up at all at the May 9th meet¬ 
ing? If you can recall? A. I don’t recall. If it did, it would have been 

merely to reaffirm what 1 had said in the memorandum. 1 don’t think it came 
up. If it did, but it would have been to reaffirm the fact — perhaps the ques¬ 
tion was raised. 

If you are sure, then testify what you know, no* - A. I’m not 
sure, obviously. I think - I can’t remember everything that happened. 

***** 

Q. Was the name of your organization as of April 30th, 1973 Mercy 
College Faculty Council? A. Yes, it was. 

MR. SISSMAN: No further questions. 

HEARING OFFICER: Mr. Kramer, you may cross-examine. 

CROSS-EXMINATION 

Q. (By Mr. Kramer) Ms. Grow, when were you elected president of 
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the council? A. March 5th, 1973. 

Q. It wasn’t February, was it? A. Sorry. 

52 0- Let’s turn to the meeting of the Faculty Council on March 5, 

1973. 

* * * * * 

Q. Did you discuss the faculty organizing, forming a labor organization 
at that meeting? A. No, we did not. 

Q. What did you discuss with respect to that? A. Now, 1 
don’t have photographic recall here. 1 was not the presiding officer at that 
meeting, if you will notice, I was merely a member who had been elected. 

MR. KRAMER: All we would like, Mr. Hearing Officer, is that the 
witness tell us what she can recall directly and straight without any editori¬ 
alizing. 

HEARING OFFICER: Please answer the question. 

A. The motion was made that a representative come from the United 
Federation of College Teachers to tell us about the advantages, disadvantages, 
procedure, et cetera, of that type of faculty organization. 

0- And it was, was it nc he United Federation of College Teachers? 
A. That was the terminology that was used, I believe. 

Q. And that is what you recall, is that not correct? A. That’s 
correct. 

56 0- Did there come a time when a representative of the New York 

State United Teachers came to speak to your organization? A. That’s 
correct. 

Q. When was that? A. April 4th, 1973. 

Q. Who came? A. Arnold Cantor. 

Q. Now, between April 4th and March 5th, 1973, did you have any 

further correspondence with any representative of the New York State United 
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Teachers? A. No, I did not. 

Q. Or any affiliate of that organization? A. No. 

Q. Mr. Cantor came on April 4th, is that right? A. That’s 
correct. 

0- I think you have told us that during his discussion, three options 
were talked about, do you recall that? A. It’s recall, you understand. 

Q. Everything one testifies to that isn’t writing is a recall. 

Do you recall testifying just a half hour ago that Mr. Cantor dealt with 
three options with respect to affiliation? A. Yes. 

57 Q. Would » ol <1 us, please, Ms. Grow, what those three options 

were? A. I don’t know if 1 can remember them as three options. I 
don’t think I ^aw them as three options. I was just trying to recall the kind 
of thing that he said in his talk to us. But he did - 1 recall that he said 
we could be — we could be recognize, our own body could be recognized and 
we could choose to function as such, in which we would furnish our own legal 
aid and set up our own procedures and learn the law and so on ourselves. 

Q. Pay for your own lawyer, in other words? A. That’s correct. 

Q. That’s right? A. Yes, or we could affiliate with recognized 
organizations such as the New York State United Teachers or the AAUP and 
don’t know if he mentioned the NEA or not. 

Q. And the third option, Ms. Grow? A. I don’t know of a 
third option. 

Q. Wasn’t the third option that you could remain unaffiliated prior 
to the election and then when the election was over could affiliate with 
NYSUT? A. 1 don’t recall anything like that. 1 don’t recall him saying 
anything like that. 

Q. There was no discussion of three options? A. No, there was 

no presentation of three options. I was merely relating to you wha» 1 
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remembered of it. He did not present them as one, two, three in an organized 
outline and I certainly didn’t intend to in my previous testimony. 

Q. Were three options discussed in that meeting whether they were 
presented vi an orderly fashion or not? A. By your definition, no 

Q. Was the discussicn that your organization could remain independent 
up to an including an election and after the election it could affiliate with New 
York State United Teacheis or some other labor organization? A. No, 
nothing. 

Q. No discussion at all? A. Not of that nature, no 

***** 

MR. SISSMAN: I object. He has asked a question. He’s got an answer. 

1 think this is badgering. 

HEARING OFFICER: Sustained. 

Q. Were there any questions from the floor concerning that procedure 9 
A. Not that I recall. 

Q. Did you raise any questions concerning that procedure? A. No, 
I did not. 

Q. In other words, so that 1 am clear on this, Ms. Grow, there are 
only two options discussed at that meeting, one staying independent and, two, 
affiliating prior to an election? A. I guess that’s right. 

Q. ’ don’t want you to guess. I would like to know. A. I 
mean, I reject the term options because we didn’t discuss options. 

Q. I don’t want to confuse you by the use of the term “options,” 

Ms. Grow, so I am going to phrase it in some other way. 

There were three possibilities that I have just outlined in the last three 
minutes to you 

Were those three possibilities discussed? A. No. 

Q. What possibilities, so we understand each other, were discussed? 
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A. They were not discussed as possibilities at all. He was giving us infor¬ 
mation, and the information was that we could be certified ourselves, and we 
could be certified as affiliated, as you recall. 

Now, we didn’t discuss that aspect. We discussed more at the meeting 
the pros and cons, the advantages and so on of such recognition, or such 
certification, however it went. 

Q. Did you discuss the pros and cons of affiliation? A. No, 

we did not. 

Q. Not a word about it? A. No. 1 mean the word was men¬ 
tioned, but we didn’t discuss it. 

Q. Didn’t Mr. Cantor tell you what the advantages of affiliating 
with the New York State United Teachers would be? A. No, he did 
not. 

Q. Didn’t he say what services that organization could provide? 

A. He did not speak of the services of that organization. He spoke of 
the services of an organization. 

Q. All right. A.i organization by what name? A. Which could 

have been the New York State United Teachers or the AAUP, or possibly, as 
I said, the NBA, which would offer the precedent of procedures already used 
which would offer legal counsel and which would demand dues. 

Q. They would offer legal counsel, is that right? A. Yes. 

Q. And they would demand dues? A. That’s right. 

Q. Would they also provide field representatives and other help 
you? A. He didn’t say anything like that. 

Q. Now, did he mention AAUP? A. Yes, he did. 

Q. Did he mention the New York State United Teachers? A. No, 
he didn’t. 

0- By the way, he works for an affiliate of the New York State 
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United Teachers, does he not? 

MR. SISSMAN: Objection. 

HEARING OFFICER: What grounds? 

MR. KRAMER: If she knows, then. 

MR. SISSMAN: If she knows. 

HEARING OFFICER: Do you know the answer? 

THE WITNESS: No, I don’t. 

MR. KRAMER: This witness is a college professor, she knows how to 
answer questions. 

MR. SISSMAN: And you are a lawyer, you know how to ask them pro¬ 
perly. 

HEARING OFFICER: That’s enough said on that. The answer is she 
doesn't know the answer. 

MR. KRAMER: We will let the record speak for itself. 

* * * * * 

6.1 0- Did you receive authorization forms from Mr. Koozman? 

A. Yes, 1 did. 

Q. And the form you received from Mr. Koozman — 

HEARING OFFICER: Exhibit 3, I think 

0 is that Exhibit 3 in evidence. Petitioner’s Exhibit 3 in evidence, 

Ms. Grow? A. It didn’t 1 ave this added and these X’s. 

Q. By this added you mean — by the deletions you are referring 
to, are the deletions of Mercy College Faculty Council and the x’s which are 
in the exhibit in evidence? A. That’s correct. 

Q. In other words, those words were not on there, Mercy College 
Faculty Council, is that right? A. That’s correct. 

Q. And the X’s appearing on the bottom were not on there? 


A. 


That’s correct. 






0. Then you received this from Mr. Koozman. did you not? 

A. Yes. 

Q. How many copies did you receive from Mr. Koozman, do you 
know? A. No. I don’t. 

Q. Could you give us an approximation? A. I had told him 
that our faculty were about 65, so 1 may have received 65 or less. 1 don’t 
know. I didn’t count them. 

Q. In other words, you counted the part-timers when you stated 
the number, did you 9 A. That’s correct. 

Q. They were left out of the count? A. Our definition of 
membership was full-time and librarians. 

Q. Now. Ms. Grow, you brought those - what else did you receive 
from Mr. Koozman? A. We also received the pink forms. 

HEARING OFFICER: Petitioner’s Exhibit 4-B, I believe. 

Q. Now. would you tell me how you came to receive those pink 
forms? A. 1 believe he said, “I will send them along,” and I said, 
“Fine.” 

Q. Send what along? A. The pink forms, the membership 
forms, whatever the title of them is. He used the correct title of them. 

Q. Ms. Grow, would you give us as best you can recall the conversa¬ 
tion you had with Mr. Koozman concerning these forms? What he said and 
what you said. A. That’s what I recall. The conversation with regard 
to the forms was an afterthought on his part that he would also include the 

membership forms, which he said we could or could not give out, as we 
chose, and you know — 

Q. You chose, did you not, to give them out? A. For infor¬ 
mation purposes. 

Q. I asked — A. I chose to give them out. 






II 






A 


) 


MR. KRAMER: The Board will decide for what purpose. 

0. You gave them out and you gave out the authorization that Mr. 
Koozman set you? A. That’s correct. 

Q. And you had them signed in the name of Mercy College Faculty 
Council, is that right? A. That’s correct. 

Q. Did the association receive a bill form the New York State 
United Teachers for the forms that were sent to it? A. Not to my 
knowledge. 

Q. Do you have any bill in your files? A. No, I do Not. 

MR. KRAMKR: I would ask at the resumed hearing that any bill 
dated prior to today’s hearing be produced, if there is one. 

MR. SISSMAN: What resumed hearing are we talking about? 

MR. KRAMFR: Assuming we go on. 

HEARING OFFICER: Assuming we adjourn to a later date. 

MR. SISSMAN: If it is necessary. 

MR. KRAMER: Let’s go off the record. 

HEARING OFFICER: Off the record 

(Discussion off the record) 


HEARING OFFICER: On the record. 


That’s correct. 


Who? 


0. You know of no bill, is that right? A. That’s correct. 

Q. And it was sent to you in the mail? A. That’s correct. 

Q. Who paid the postage? A. I do not know. 

Q. But your council didn’t pay, did it? A. Who? 

0- The council. A. The Faculty Council? 

Q. Yes, ma’am. A. No, we did not. 

0- You did receive the membership cards in the NYSUT also from 

Mr. Koozman in the mail, did you not? A. I beg your pardon? 

Q. The pink form. A. Yes, they were in the same envelope. 


. V 
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Q. The same envelope. All right. You have the bylaws — do you 

67 have the minutes of the meetings held by the council between March 5th 

and May — through May 9, 1973 in front of you? A. Yes, I do. 

***** 

Q. Would you tell us if there is any place in (hose minutes where 
it shows that the Mercy College Faculty Council has authorized the payment 
of counsel in these proceedings? A. No, there is not. 

Q. And counsel in these proceedings is being paid, is it not, by the 

68 New York State United Teachers? A. I do not know that. 

Q. Now, Dr. Grow, you have counsel sitting right on my left. 

Haven’t you made a fee arrangement with counsel? 

MR. S1SSMAN: Objection. I don’t see that this is pertinent at all, 
not at all. If he has some direct proof, fine. He is going into an area of 
cross-examination now that’s completely beyond the province of what he could 
be going into. 

1 submit that there has been no evidence on direct. If he is trying to 
impeach her credibility he hasn’t done it, he is going into an area completely 
far afield in this examination. 

MR. KRAMER: Before you rule on this objection - 

MR. S1SSMAN: I am prepared to stipulate that the Faculty Council is 
not paying me or Eugene Kaufman a fee for the services performed. 

MR. KRAMER: I am prepared to accept that stipulation, and I would 
ask counsel to state who pays him for his services here. 

MR. SISSMAN: I think that’s completely irrelevant. 

MR. KRAMER: Mr. Hearing Officer, I would like to continue. I want 
to tell you why before you rule. I believe what we have before us is a front¬ 
ing case. A very difficult issue for a lawyer to prove and one of the eviden- 

69 tiary facets of a fronting case which usually come up in a guard situation 


O 









32 


where a group comes in purportedly a guard union that’s really fronting for a 
union that’s mixed, is who is paying the attorney who is representing that 
union in the particular proceeding. 

If the union in fact the petitioner has viability, it normally has some kind 
of an agreement where it retains and pays counsel. Where the other or fronting 
organization is paying the counsel, while this may not be dispositive of the 
issue, it is certainly material and relevant on the particular issue. 

In this case it can easily be cleared up by a simple sentence. 

MR. SISSMAN: My fee and Eugene Kaufman's fee is paid by the United 
Federation of Teachers, Local 2, AFT, AFL-CIO, it is affiliated with the New 
York State United Teachers, it is purely a local organization in New York 
City, it has no operations outside of New York City and that the United 
Federation of Teachers as one of its services on occasion has helped fledge¬ 
ling teacher organizations get started and get organized through the issuance 
of memoranda, through the issuance of brochures and through legal help from 
time to time. 

* * * * * 

70 HEARING OFFICER: Mr. Kramer, do you accept his stipulation as to 

who he has been paid by? 

MR. KRAMER: More than delighted to do that. The rest is evidence 
he can testify to under oath. 

MR. SISSMAN: 1 don't have to testify at all. You bring in proof. 

MR. KRAMER: Do you know what 1 am saying? With respect to pay 
I am more than happy to accept the stipulation. As to what they do with 
fledgeling organizations, that’s testimony. 

HEARING OFFICER: Fine. 

* * * * * 
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71 Q. (By Mr. Kramer) Looking again to the minutes, Miss Grow, would 
you tell us any place in those minutes where the Faculty Council has autho¬ 
rized payment of a Mr. Bernard Koozman? A. There is nothing in the 

72 minutes that authorized payment to Mr. Bernard Koozman. 

0- In fact, Mr. Koozman has not asked for any payment as well? 

A. Excuse me? 

Q. In fact, Mr. Koozman has not asked for any payment. Miss Grow? 
A. That’s correct. 

0- He is not an employee of your organization, is he? A. No. 

Q. Now, at the meeting of April 18, 1973, was affiliation discussed? 
A. In this respect I believe it was, because I explained that we were going 
to have an election - we were seeking - the advisory Board was asking them 
to — or asking that the Faculty Council participate in these petitions that 
the Faculty Council be recognized, that the pink forms that were included 
with the kind of forms that individuals would fill out if we were going to 
affiliate. But that we were not going to consider that issue at this time. 

We were going to pursue an election to have the Faculty Council recognized. 

Q. And then you were going to consider that issue, isn’t that right? 

A. That’s correct. We would then present the issue of affiliation after we 
had been recognized but we had now no power. This was a question of 

73 faculty vote, if they wanted to, and we had inquired as a matter of fact 
and found out that then affiliation would not be automatic, that we would 
have to ask an organization if they would accept us as an affiliate and we 
would have to show a sufficient number of members willing tc pay dues be¬ 
fore they would accept it. 

In other words — 

Q. How did you find this out? 

MR. SISSMAN: Let her finish. 
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HEARING OFFICER: Finish your answer, please. 

MR. KRAMER: Okay. 

A. 1 asked Mr. Koozman how would - would we be able to be affiliated 
afterwards, was this a possibility, what would be the procedures? In other 
words, we discussed affiliation and the procedures and which was the best way 
for us to proceed and we concluded and asked the Faculty Council that the 
best way for us to proceed was to have our own organization recognized, then 
if the group agreed to affiliation and to affiliation with a particular organization, 
they would then have to show so by reason of individual signmgs of membership 
and willingness to pay dues afterwards. 

Q. When did you have this discussion with Mr. Koozman? A. We 
had this discussion - it was after — let me see. I don't know when I had this 
74 discussion. It may have been that - it was certainly sometime - if I 

were able to answer the question that it is not important to fill out these 
pink forms now, that we are going to ask for an election, I at least knew. 
Whether I had that specific discussion — I knew from either reading or dis¬ 
cussions. 

Q. You testified here two minutes ago to a conversation you had with 
Mr. Koozman. 

MR. KRAMER: Would you, Mr. Reporter, please read that piece of 
testimony back to the witness. 

(Record read.) 

MR. KRAMER: So there is no question that I am not misstating the 
record. 

Q. You did in fact testify, did you not, Miss Grow, about the - 
about a conversation with Mr. Koozman? A. That’s correct. 

0- And it had to do with the procedures for affiliation after an 
election, is that not right? A. That’s correct. 
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Q. Will you tell us when that conversation took place? By the way, 
it had to do with other things as well, did it not? A. I have - my 
recollection is that conversation took place at the meeting of - in which Mr. 
Koozman came and picked up the petition ballots from us. 

75 Q. 1 would like you to tell me what you said to Mr. Koozman and 
what Mr. Koozman said to you? A. Well, there were six of us present 

in fact, it was a great deal of interchange, this was the Advisory Board meeting 
with Mr. Koozman, and we discussed the possibilities open to us. No. 1, 
winning and election for our own organization. No. 2, a possible affiliation to 
gather strength, and the procedures that we might undergo. 

Now, there was - it was a matter of information. In other words, 1 
think it was quite clear to Mr. Koozman and to us that we might stop, we 
might very well stop at the election of our own body and he stated — 

MR. KRAMER: Mr. Hearing Officer, I purposely interrupted the witness 
at this point which is something I don’t like to normally do. 

1 asked what was said by one person to another. It was perfectly 
clear - 

HEARING OFFICER: You are objecting to the conclusion? 

MR. KRAMER: Yes. 

HEARING OFFICER: Sustained. 

MR. KRAMER: I would like her to tell what was said at this meeting 
whether there was a discussion of affiliation after an election and it is already 
on the record. 

HEARING OFFICE!: • Do you want her to continue describing what 
was said? 

76 MR. KRAMER; Yes, sir, I would. 

HEARING OFFICER: Continue. 

A. As to the best of my recollection, someone said that we might never 
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77 


go beyond the election which would certify the Faculty Council and I or 
Mr. Koozman saying that’s quite possible and it would be perfectly legitimate 
we offer this service to help the body to become organized. And then someone 
of us, now I can’t say who in every case, asked how since it is clear that we 
are not going to affiliate at the time before or at the time of the election and 
since it is clear that we are not going to make a commitment of affiliation at 
all, what are the possibilities for us after supposing that we do get certified 
as a Faculty Council, and I think Mr. Koozman explained that a possibility 
would be that if enough members of the Faculty agreed to join, to pay dues, 
that we might then ask his organization or it cculd be some other organiza¬ 
tion. would they accept us, that there was nothing automatic. 

In other words, at that point we were taking — in a sense, we would 
have to prove to them that we deserved affiliation by having a sufficiently 
large number of members willing to pay the dues and actually be members 
Q. Miss Grow, let’s think back to that meeting. 

Wasn’t there discussion to the fact that it would be harder to win an 

NLRB election with an affiliation pending or appended to the Mercy college 
Faculty Council than without it? A. No, as a matter of fact, 

that was the same meeting at which we agreed that it was all right to put 

affiliation pending in order to identify Mr. Koozman. We felt that would be 

clear enough that we had explained to the faculty that we were only asking 
tor an election of the Faculty Council and that we would if necessary further 
explain Mr. Koozman having entered our - having submitted our petition and 
having put them affiliation pending in order to identify him. 

Q. At the close of the meeting Mr. Koozman was instructed, was he 
not, to tile a petition that showed affiliation pending, is that right? 

A. He wasn’t instructed. It was his judgment that this was the best way to 
do it and we agreed if it were necessary to identify him we agreed that was 
all right. We did not understand that had any binding in any way identified 
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us Our identification was as the Mercy College Faculty Council. 

Q. Mr. Koozman told you he was going to file it with affiliation 
pending, did he not? A. He told us that. 

Q. You knew it when it was filed, did you not? A. That’s 
correct. 

78 Q. The first time you knew about it was not when you saw the 

petition, is that right? A. Yes, that’s correct. 

Q. That was following a discussion after April 18th, is that right? 

A. That’s right. 

Q. Let’s try and put that discussion, get the time for the discussion. 
Approximately when did it take place? A. It might have been, I 
don’t know, the Friday of the following week, which would be the 27th, 

April 27. It might have been a Friday. It was a Friday afternoon, as 1 re¬ 
call. 

Q. On ,...;t Friday afternoon — how long did the meeting last? 

A. I don’t remember that. It had no official beginning or ending, it kind 
of - as a matter of fact, I believe Mr. Kr ->zman left. He had someone with 
him whose name I don’t recall. They left before we finished our meeting. 

Q. Now, let’s go back. 

Approximately, Dr. Grow, how long did that meeting last? A. The 
total meeting might have lasted a couple of hours. I don t know, 1 don t know. 
Q. How long was Mr. Koozman at this meeting? A Maybe an 

hour. 

79 Q. Mr. Koozman participated in the meeting for an hour? A 

A. Well, there was general discussion. 

Q. Miss Grow, I would like to go back to this meeting again, would 
you as best you can recall now tell us what transpired during the hour that 

Mr. Koozman was there, the whole hour? 

* * * 


V 


* 
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80 Q. Try to put it in as much of an orderly way as you can. Tell us 
what was said in this one hour that Mr. Koozman was present. A. I 
have nothing more to add. My memory does not give me anything more to 
say on the matter of affiliation. It was not the chief thing that was discussed 
that afternoon. As a matter of fact, the bulk of the time was used to open 
the petitions and count them and give them to him. 

Q. How many petitions were there? I think it is in the letter. 

HEARING OFFICER When you say petitions, you mean signed authori¬ 
zation cards? 

THE WITNESS: Yes. that’s right. 

Q. 1 would take that as a correction in my question. There were 46, 
were there not? A. I do not know. I’m sorry, I do. Yes, there were 
46. 

Q. And the bulk of this one houi vas taken opening these 46 
envelopes, is that right? A. I don’t remember substantial conversation. 

Q. I asked a very simple question. 

81 MR. KRAMER: The witness said that the bulk - I am asking her to 
reconsider. 

0- I asked if the bulk of the hour was spent by these six people you 
testified were present opening 46 envelopes? A. Well, no, a half hour, 
may be. I think that part of the time the question of the petitions, we were 
also among ourselves, Mr. Koozman had not part in the conversation. We 
were among ourselves analyzing our own efforts and considering what we next 
had to do and what kind of information we had to get out. That was the 
kind of conversation, that it didn’t really pertain to Mr. Koozman at all. 

Q. I don’t want to pry into areas that we have no legitimate concern 
for, just as we didn’t want to see the signed authorizations, but I must ask 
this one question. 


T 
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82 


Did you consider the tactics concerning the up and coming election cam¬ 
paign during this hour? 

MR. SISSMAN: Object. There is an election that might be coming up 
here and I don’t think this is relevant or privy or he should have any of this 
information at this time. 

HEARING OF FICER: What’s the purpose of your question? 

MR. KRMAER: I think. Mr. Hearing Officer, the Regional Director when 
all the evidence is in this record will have to conclude that this organization 
does have a de facto affiliation pending that it should be on the ballot and 

the reason that they don’t want to put it on the ballot is that for tacti¬ 
cal reasons they want to hold it off until after the election. 

I have been very careful not to try to get into areas where 8(a)(1) or 

8(a)(3) can be involved. 

HEARING OFFICER: I ask specifically whether o: not there were tactics 
discussed on this specific point, affiliation or not to affiliate. 

MR. KRAMER: I am not going to ask it in that context. I will just take 
an exception to your ruling. 

HEARING OFFICER: Okay. 

MR. KRAMER: Counsel for the petitioner can ask that question if he 
chooses to. 

MR. SISSMAN: Thank you. 

MR. KRAMER: It’s up to you. 

Q. Now, Miss Grow, who was at the meeting with Mr. Koozman? 

A. Which meeting is this? 

Q. The one you were just testifying abou. the hour long meeting. 

A. The members of the Faculty Council advisory board and an associate, 
a woman who is - whose name 1 have forgotten, I don’t know. 

HEARING OFFICER: Whose associate? 

THE WITNESS: Mr. Koozman brought this woman with him. 
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83 Q. But not an employee of your organization? A. No. That’s 

right. 

Q. Now, let’s turn to the meeting. 

Is it your testimony, Miss Grow, that the body of the Faculty Council 
voted on May 9, 1973 not to include part-time faculty members in the unit 
that was being petitioned for? A. That’s not quite my testimony. 1 
can only give you what they voted to do, which is in the n.mutes. 

Q. Let’s start with that. Tell us what they voted to do. 

A. The proposal was whereas the specific question of the definition of 
membership of the Faculty Council for purposes of petitioning the NLRB for 
bargaining status for the Faculty Council at Mercy College was publicly ex¬ 
plained. discussed and debated at the regular meeting of the Faculty Council 

and on April 18, 1973, and whereas said discussion arrived at a consensus that 

_ \ 

the definition of membership for the above stated purposes shall be the full¬ 
time teaching faculty and librarians with certain specified administrators ac¬ 
cepted as noted on the NLRB petition, therefore be it resolved that this 
body, the Faculty Council here assembled uoes expressly endorse the above 
indicated definition of the members to be included in the petition for recog- 
84 nition of the Faculty Council as our bargaining representative. 

***** 

Isn’t it your testimony that you heard from some source, unnamed, I 
think was the word you used in your testimony, some unnamed source, that 
the college was going to take the position that the part-time faculty should be 
included in the bargaining unit, isn’t that what you testified to before? 

A. That’s correct. 

Q. And this is why that issue was brought up to the May 9, 1973 
meeting of the Faculty Council, that’s correct, is it not? A. That’s 
correct. 

Q. And the resolution that you just read to us was in response to that, 
was it not? A. That’s correct. 







Q. Namely, that the Faculty Council in a meeting assembled reaf¬ 
firmed its position that the petition would be limited to full-time faculty 
members and whatever other full-time, librarians and others, but that wouldn’t 
include part-timers? 

* * * * * 

Q. Were you here on May 17th? By “here” 1 mean in the National 
Labor Relations Board at 26 Federal Plaza on May 17, 1973? A. Yes. 

Q. And at that time. Miss Grow, did pot you agree through your 
counsel who was representing your organization at the time - let me at least 
finish my question before you interrupt — did you not agree through your 
counsel, who was present here, present in this hearing now and who was pre¬ 
sent at that meeting then, to include the part-time faculty members within 
the bargaining unit? 

MR. SISSMAN: Objection. 

***** 

MR. KRAMER: Mr. Hearing Officer, there is a reason why 1 am asking. 

Again I call your attention to the fact that this is a fronting case, as we see it. 
don’t expect my learned colleague to agree with me. But that s the case as we see 
it. And that here on May 9 the body votes in a group to reaffirm its position which 
it took on April 18th to exclude part-timers and then in the proceedings that we 
are having here, where this organization is represented by counsel that is being paid 
by an affiliate of the NYSUT under the advice of that counsel and in the presence 
of its paid field representative, Mr. Koozman, which we will show, it then changes 
and disregards the very vote of the body that supposedly that the counsel was 
representing and Miss Grow was representing, that s fronting in my book, Mr. 
Hearing Officer. If it isn’t, it is for the Regional Director to decide whether it is 
or not. 

***** 

HEARING OFFICER: Overruled. 

Answer the question. 

Q. Did you agree or didn’t you? A. Yes. 
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0- The petition was subsequently withdrawn, was it not, on that very 
day. May 17th? A. That’s correct. 

Q. And it was refiled again, was it not? A. That’s correct. 

Q. When did you refile it, so we have that in the record? A. May 17th. 

Q. Actually bring it here that day, that same day? A. It was 
brought here that same day. 

* * * * * 

89 0- On May 17th. Miss Grow, did you send a memo to the faculty? 

A. That’s correct. 

Q. In that memo. Miss Grow, did you refer to the name Mercy College 
Faculty Council as the preferred, and I use that as a quote, “preferred” title of 
your organization? A. Well, if you are quoting from the piece of paper, yes. 

Q. Preferred over what. Miss Grow? A. Preferred over the title 
above, preferred as far as the petition was concerned, to the title Mercy College 
Faculty Council (Affiliation pending NYSUT - NEA-AFT - AFL-CIO. 

Q. That’s the affiliation that you will have after the election, isn’t it. 

Miss Grow? 

MR. SISSMAN: Objection. 

HEARING OFFICER: Sustained. 

MR. KRAMER: Exception. 

***** 

91 Q. Can you produce a letter from you or anyone else in authority in 

your Council, c-i-1, to counsel, s-e-1. authorizing him on behalf of Mercy College 
Faculty Council to include part-timers in the bargaining unit? A. No, I 
cannot. 

Q. I show you Employer’s Exhibit - correction. Petitioner’s ■ .libit 9 
in evidence. 

Did you have a conversation with Mr. Koozman concerning his use of the 


letterhead? A. 


I did not. 
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Q. Did you have a conversation with Mr. Koozman concerning the title 
that he styled himself by? A. No, I did not. 

Q. Did you ever object to him using that letterhead in demand for recogni¬ 
tion? A. No. 

Q. Have you ever paid Mr. Koozman for any of the services - when I 
92 say “you,” you or your organization, of course — paid Mr. Koozman for any 

services he has rendered to you? A. No. 

***** 

REDIRECT EXAMINATION 

***** 

95 Q. At any time that you had meetings with the council was there ever 

any discussion about possible affiliations with any other teacher organizations 
other than New York State United Teacher? A. No. 

96 Q. Was American Association of University Professors mentioned at all? 

MR. KRAMER: The witness just testified no, as 1 recall. 

A. At the meeting with counsel? 

Q. I said “Council,” 1 mean C-o-u-n-c-i-1. 

At any meeting that you had where discussions of possible affiliations came 
up, meetings with the Mercy College Faculty Council. C-o-u-n-c-i-1, was the possi¬ 
bility of merger with an organization such as the American Association ot Univer¬ 
sity Professors discussed as one oi the possibilities or options that would be avail¬ 
able? A. That’s correct. 

Q. Was the Civil Service Employees Association ever mentioned as a 
possible organization? A. No, it wasn’t. 

Q. Were there any other organizations that were mentioned as possible? 
A. NEA, I believe, was mentioned. 

Q. National Education Association? A. Yes. 

Q. Was the possibility of merger with the National Education Association 
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by itself discussed without affiliating with any other labor organization? 

A. That’s correct. 

97 0- At the time that Mr. Koozman - that you knew that Mr. Koozman 
was filing this application, the petition in the first case, and that he was signing it 
as Bernard Koozman. a field representative in behalf of Mercy College Faculty 
Council, affiliation pending, et cetera, was it your understanding that you were 
bound to affiliate with this organization? A. It was not. 

Q. Was there ever any discussion had at the executive council, at the 
executive committee of the Mercy College Faculty Council that this would bind 
our organization to this type of affiliation? A. No, because it was clear 
that it would not. 

* * * * * 

Q. Did you have any understanding as a result of conversations with 
Bernard Koozman as to any reasons why it was being filed this way? A. Yes. 

Q. What was that understanding? A. To identify him and to 
give a mailing address. 

98 Q. As a matter of fact, the mailing address you gave today is the mailing 

address of the college, is that so? A. 555 Broadway. 

Q. And 1 believe that we gave that mailing address at the outset of this 
hearing, is that so? A. Yes. 

***** 

101 Q. Would you show me any place in the minutes of the meeting of May 

9, 1973 where it states that the position of the Council with respect to the part- 
timers is negotiable? A. That’s not contained in it. 

Q. There is no statement to that effect, is there? A. No, there’s 

not. 

Q. And there is no limiting caveat in the motion of the body at that 
meeting, is there, as to allowing you to negotiate, it doesn't say that anywhere in 
there, does it? 
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***** 

A. We don’t have vhe power to overuie a motion. I believe that we have the 
power to interrupt the negotiations and make a decision at the time. 

Q. Miss Grow, 1 would like to have you look at the last sentence of the 
second section of Article 7 of your own by laws, if you would, which are in evi- 

102 dence as the Petitioner’s Exhibit 1, which says that the Board, meaning the 
advisory board, shall be subject to the orders of the Council, and then continues, 
and none of its acts shall conflict with action taken by the whole council. 

Would you like to reconsider your answer about whether you had authority 
to disregard the motion of May 9th as stated in the minutes — A. I be¬ 

lieve we did, because the meeting the context of motion of May 9th was in terms 
of the membership, the definition of membership as it related to the bylaws, and 
it was a recognition that there was change, a slight change as far as the bargaining 
organization and the membership of the bargaining organization and the bylaws. 
And up until that point, we had gone ahead — I had interpreted for the Advisory 
Board who were also present at the meetings, and no challenge was ever raised from 
the floor as to the decisions we had made or were going to be making in this regard, 
and so that if it is not in writing, I think that it is de facto acceptance on the body 
of Faculty Council to delegate to us in this matter the kind of decisions that 
would have to be made as we tried to get an election date. 

Q. Mis Grow, can you show me anything in the minutes of the May 9th 

103 meeting or the minutes of any other meeting that delegates to you the author¬ 
ity to supersede the May 9, 1973 resoultion? A No, I cannot. 

***** 

104 MR. KRAMER: 1 would like you to answer whether you can show me any¬ 
thing in the minutes. 

THE WITNESS: No. 

Q. I show you Petitioner’s Exhibit 11 in evidence, Miss Grow. 
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Did you receive this from - this envelope from Mr. Sissman? A. Yes, 

1 did. 

Q. There was a letter, 1 take it, in the envelope? A. Yes, there was. 

Q. Without divulging the contents of the letter, because 1 don’t want 
to know what the contents of the letter was, 1 would like you to, if you have it 
with you, to simply show us the letterhead. 

MR. SISSMAN: Absolutely not. 

MR. KRAMER: I just wonder who is running the hearing. 

MR. SISSMAN: I object to anything in a letter. I indicated that 1 sent a letter. 
Anything in that letter is confidential and it is none of his business nor is it the 
business of anyone else what’s in that letter. I simply offered the envelope as 
proof of mailing and asked her when she received it. In terms ot the contents of 
105 that letter, I think that is completely periphery and it is not for him to go 

into. 

MR. KRAMER: The contents of the letter I am not interested in. 

MR. SISSMAN: Anything that’s on that letter includes what’s printed on it. 

HEARING OFFICER: Sustained. If Mr. Kramer- 

MR. KRAMER: I can make an offer of proof, Mr. Hearing Officer, that the 
letterhead — that the letterhead would not be the letterhead - would not be the 
letterhead of Local 2334, for that matter, any other local of the New York State 
United Teachers and certainly not the local to which learned counsel referred as 
the local paying or - I don’t remember the number of the local that counsel re¬ 
ferred but our offer of proof is that that letterhead would not be under that local’s 
letterhead, it would be a different letterhead and we think if we are allowed to 
explore we would be able to demonstrate that was the New York States Teachers 
Union letterhead. 

HEARING OFFICER: Sustained. The letter was not introduced into 
evidence. If you desire to seek that letter, you can I imagine subpoena it or re¬ 
quest it. 
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MR. KRAMER: We will appeal your ruling in the interim to the Regional 
Director and then we can have an interim appeal as I understand it. 

106 HEARING OFFICER: You certainly can. 

MR. KRAMER; Let me finish with the witness. She has been there a very 
long time. 

MR. S1SSMAN: Thank you. 

MR. KRAMER: You’re welcome. 

Q. This envelope has the return address, New York State Union of 
Teachers, New York City office. A. New York State United Teachers, 
New York City office. 

Q. By the way, have you any arrangement to pay the counsel, either 
Mr. Kaufman or Mr. Sissman, for disbursements they incur in connection with 
representing you in this proceeding and by you I mean your organization? 

A. No, 1 do not. 

Q. Do you know who paid the postage on that letter? A. No, I 
do not. 

Q. Let’s turn to the meetings where you stated there were discussions 
of affiliation with AAUP, NEA, what kind of meetings were they? Meetings to 
which Mr. Sissman inquired on your redirect examination? A. Faculty 
Council meetings. 

Q. When did those meetings take place? A. There are two that 
I recall. At one was the meeting at which Mr. Cantor came and he mentioned 
the AAUP as an affiliation. Another was the meeting at which the discussion 
had been raised at the time as to having a representative come and as some mem- 

107 bers of the faculty said, well, perhaps we should have also a representative 
come from the AAUP. That was part of the discussion, as 1 recall it. But 
there was no motion made to that effect nor has there been one since. 

Q. And a motion would be required to invite someone to a meeting, 
wouldn’t it? A. That’s correct. 
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0- Your body operates by means of motions, doe: it not? 

A. Parliamentary procedures. 

Q. And your board is governed by the motion that your body makes, 

does it not? A. That’s correct. 

***** 

112 HEARING OFFICER: On the record. 

During an off-the-record discussion, the parties tried to arrange the next 
dates for the next session of this hearing. 

It was agreed that the parties could not meet prior to Friday, June 15th. 

At that time, Friday, June 15th, we will begin with the litigation of this issue of 
the correct title of the petitioner, and we will further seek stipulations on ques¬ 
tions concemings representation appropriate bargaining unit, which includes the 

question of the status of the chief librarian and two part-time librarians. 

***** 






49 


114 


116 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Second Region 

In the Matter of: ) 

MERCY COLLEGE j 

Employer ) Case No. 2-RC-16181 

and ) 

MERCY COLLEGE FACULTY COUNCIL j 

Petitioner ) 

26 Federal Plaza. 

New York, New York 
Friday, June 15, 1973 

The above-entitled matter came on for further hearing, pursuant to ad¬ 
journment, at 11:15 a.m. 

BEFORE: 

HOWARD SHAPIRO, Hearing Officer. 

APPEARANCES: 

SAUL KRAMER, ESQ. Proskauer, Rose, Goetz & Mendershon, 

Esqs., 300 Park Avenue, New York, 

New York, appearing on behalf of the 
Employer. 

JACK J. S1SSMAN, ESQ. Eugene M. Kaufman, Esq., 260 Park 

Avenue, New York, New York, appear¬ 
ing on behalf of the Petitioner. 

***** 


PROCEEDINGS 

HEARING OFFICER SHAPIRO: On the record. 

This is a resumption of the formal hearing in the matter of Mercy Col¬ 
lege, Case No. 2-RC-16181, before the National Labor Relations Board. 

The Hearing Officer appearing for the National Labor Relations Board is 
Howard Shapiro. 
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Will the representatives of the parties please state their appearances for 
the record. 

For the petitioner? 

MR. S1SMAN: Eugene M. Kaufman. 260 Park Avenue South, New York 
City 11010, by Jack J. Sissman, same address. 

HEARING OFFICER: For the employer? 

MR. KRAMER: Saul G. Kramer, Proskauer, Rose, Goetz & Mendelsohn, 
300 Park Avenue, New York, New York 10022. 

HEARING OFFICER: At this time I would like to call Dr. Grow back 
to the stand for a few brief questions on labor organization. 

***** 

ANN GROW 

recalled as a witness, having been previously duly sworn, was examined and 
testified furthej as follows: 

EXAMINATION 

117 0- (By the Hearing Officer) Will you state the true and complete name 

of the petitioner? A. Mercy College Faculty Council. 

Q. Is there any affiliation? A. No, there is not. 

0- What’s the purpose of the organization? A. The purpose of the 
organization is to enable the faculty to work toward — to have an organization 
through which it can work toward a unified reasonable position in issues of 
faculty benefits and working conditions and salary and its role in curriculum 
and various other educational policy. 

Q. Dr. Grow, are employees permitted to participate in the organization? 
A. What do you mean by “employees”? 

0- The members of the faculty. A. Oh, yes. 

***** 

118 HEARING OFFICER: On the record. 

***** 








Concerning Mr. Kramer’s appeal of my ruling regarding the letter contain¬ 
ed in Petitioner’s Exhibit No. 11, upon reconsideration, I would allow Mr. 
Kramer to continue h '' inquiry into that line. 

***** 

Q. (By Mr. Kramer) Dr. Grow, 1 show you the question on line 13 of 
page 104 of the record and ask you, now having read that question, whether 
the document you have before you is the letterhead referred to in th: question 

MR. S1SSMAN: Repeat the question so I know what you are referring 
to. Page 104. what line? 

***** 

MR. KRAMER: Line 13, referring to line 13, where it says, “Without 
divulging the contents of the letter, because I don’t want to know what the 
contents of the letter was, I would like you to, if you have it with you, to 
simply show us the letterhead.” 

HEARING OFFICER: Mr. Kramer, which question are you asking of 

her? 

MR. KRAMER: I am asking her if this document before her is the 
letterhead that’s referred to in the question on 104, line 13. 

THE WITNESS: Yes. 

***** 

Let me have this marked for identification as Employer’s Exhibit No. 1. 

You are offering this document into evidence? 

MR. S1SSMAN: I would like to make it a Joint exhibit. 

MR. KRAMER: I am offering it as an employer’s exhibit. 

MR. SISSMAN: 1 was prepared to stipulate that the letter sent to Dr. 
Grow was on the letterhead of the New York State United Teachers. 

MR. KRAMER: The record on page 104, et seq., establishes the position 
of Mr. Sissman quite clearly. 






52 


* * * * * 

122 HEARING OFFICER: Mr. Kramer, continue. 

0- (By Mr. Kramer) Miss Grow, did you ever write Mr. Sissman a letter 
retaining him on behalf of the association? A. No, I did not. 

Q. Did you ever write him concerning what positions he was to take in 
these proceedings? A. I beg your pardon? 1 am having difficulty hear¬ 
ing. 

Q. Did you ever write him concerning what positions he was to take? 

* * * * * * 

The parties stated that they agreed to exclude deans even if they are 
members of the faculty. 

Is that correci, Mr. Sissman? 

MR. SISSMAN: Yes. 

HEARING OFFICER: Is that correct, Mr. Kramer? 

MR. KRAMER: That’s correct. 

HEARING OFFICER: Okay. 

That would also apply to assistant deans, Mr. Hearing Officer, if they are 
members of the faculty. 

MR. SISSMAN: It would apply to all the excluded managerial and admin¬ 
istrative personnel who happen to be members of the faculty. 

127 MR. KRAMER That’s quite correct and removes any ambiguity. 

MR. SISSMAN: Right. 







PETITIONERS EXHIBIT 1 


♦BY-LAWS OF 

MERCY COLLEGE FACULTY COUNCIL 

ARTICLE I 
Name 

The name of the society shall be the Mercy College Faculty Council. 

ARTICLE II 
Object 

The object of this autonomous council is to protect and enhance the interests of 
the Mercy College Faculty as determined by that body. 

ARTICLE III 
Members 

All persons carrying a teaching load of six hours or more at Mercy College 
are members of this Council. Persons carrying a letter of appointment to 
teach less than six hours are associate members with one-half vote. 

ARTICLE IV 
Officers 

Section 1. The officers of the Council shall be a President, a Secretary, a 
Treasurer, and three elected members of an Advisory Board. 

Siction 2. Officers shall be elected by ballot at the first regular meeting of 
the Council during the Spring Semester and shall serve for one year. Nom¬ 
inations for office shall be made from the floor at this meeting. 
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Section 3. These officers shall perform the duties prescribed by these By¬ 
laws and by the parliamentary authori' adopted by the Council. 

ARTICLE V 
Meetings 

Section 1. The regular meetings of the Council shall be one in September 
and one in February and o ie other time during each semester on dates 
decided upon by the Advisory Board and announced to the membership be¬ 
fore the beginning of each semester. Changes in this schedule can be made 
by a majority of the members present and voting at a Council meeting. 

* 

As adopted by the Faculty of Mercy College, October 4, 1972. 

***** 


PETITIONERS’ EXHIBIT 2 

Professional Staff Congress City University of New York 

25 West 43rd Street, Suite 620 
New York, New York 10036 
212/354-1252 

Belle Zeller, p-esident 

Israel Kugler, Deputy President 

Arnold Cantor, Executive Director 

Ann E. Grow, April 25, 1973 

President, Faculty Council 

Mercy College 

555 Broadway 

Dobbs Ferry, N.Y. 10522 

Dear Professor Grow: 

I am writing to find out if you have received the desired information from 
NYSUT as well as the assistance you asked for in order to get “organized”. 
Please let r u know if I can help. 
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Sincerely, 

/s/ ARNOLD CANTOR 
Arnold Cantor 

. Executive Director 

AC:SM 
opeiu fl \53 
afl-cio 

PETITIONERS’ EXHIBIT 3 

AUTHORIZATION & DESIGNATION 

Name___ Date__ 

School _____ Position__ 

Home Address ___ Telephone 

I hereby designate and authorize Mercy College Faculty Council its agents 
or representatives, to act for me pursuant to the National Labor Relations 
Act & the Taft-Hartley Act as amended, as my exclusive agent and repre¬ 
sentative for the purposes of collective negotiations with respect to terms & 
conditions of employment, the negotiation of collective agreement, and any 
questions arising thereunder; and I hereby revoke every other designation or 
authorization, if any, previously made by me for such purposes. 

Signature_ 

Witness___ 

Local Association Representative 


' 
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PETITIONERS’ EXHIBIT 4A 

April 18, 1973 
MEMORANDUM 

To: Members of Faculty 

From: Faculty Council Advisory Board 

Enclosed is an AUTHORIZATION AND DESIGNATION form. 

It is to be filled out for the purpose of establishing a showing of interest 
and of petitioning the National Labor Relations Board. 

The form is strictly confidential ; and no one will have access to them other 
than the N.L.R.B. 

In addition, you will find a supply of membership applications that will pro¬ 
vide for our organization to affiliate with both state and national organiza¬ 
tions. Do not return this pink form as yet. 

Re: White Form 

“Authorization & Designation” 

Please insert the following in the blank offered for the name of the organization: 

MERCY COLLEGE FACULTY COUNCIL 
Then, after signing, please return in the sealed envelope to either 
Mavis Gill 
or 

Mary Wootten 
by Tuesday, April 24. 
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PETITIONERS’ EXHIBIT 6 

May 1, 1973 
MEMORANDUM 

TO: Members of the Faculty 

FROM: Ann Grow, President of Faculty Council 

Please note copy of letter sent to Dr. C.runewald on behalf of the Faculty 
Council. We received 46 (of 62 eligible voters) favorable petitions indicating 
the desire for recognition. This represents 74% of the eligible members. 
Contrary to Dr. Grunewald’s memorandum of April 30. 1973, the Faculty 
Council is not at this time requesting representation by the “New York 
Congress of Teachers” (if such an organization exists), or any other organi¬ 
zation. The question of affiliation is one we have not yet answered for 
ourselves. 

Bernard Koozman has been assigned by the New York State United Teachers 
to assist us in achieving Certification of the Faculty Council. We have no 
commitment to him or to the NYSUT at this time. 

When the time comes for Step 2, namely, affiliation with an outside . 
organization that would provide for the faculty legal counsel and professional 
advice comparable to that which Mercy College is providing for the Office 
of the President, the entire Faculty will be consulted by the Faculty Coun¬ 
cil precisely as it was recently done for Step 1. 


[Printing Note: Petitioner’s Exhibit 9 was also attached as part of this exhibit.] 
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PETITIONER’S EXHIBIT 9 

NYSUT 

New York State United Teachers 

Elmsford Service Center 
101 Executive Boulevard 
Elmsford, New York 10523 
914-592-441 1 

April 30, 1973 

Dr. Donald Grunewald, President 
Mercy College 
555 Broadway 

Dobbs Ferry, New York 10522 
Dear Dr. Grunewald: 

Please be informed that the Mercy College Faculty Council represents a 
majority of all full time members of the Faculty of Instruction anH Librarians 
at Mercy College, Dobbs Ferry, New York 10522. 

We therefore request that you recognize the above named Council. 

Very truly yours, 

Is/ BERNARD KOOZMAN 
Bernard Koozman 
Field Representative 

BK:lev 

cc: Dr. Ann Grow 
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EXHIBIT B 

UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 2 

* * * 

DECISION AND DIRECTION OF ELECTION 

Upon a petition duly filed under Section 9(c) of the National Labor Re¬ 
lations Act, a hearing was held before Howard Shapiro, a Hearing Officer of 
the National Labor Relations Board. The Hearing Officer’s rulings made at 
the hearing are free from prejudicial error and hereby are affirmed. 

Pursuant to the provisions of Section 3(b) of the Act, the Board has 
delegated its powers in connection with this case to the Regional Director, 
Region 2. 

Upon the entire record in this case, it is found that: 

1. Mercy College is a private, non-profit college located at 555 Broad¬ 
way, Dobbs Ferry, New York. During the past year the college derived gross 
revenues from tuition fees in excess of $1,000,000 of which in excess of 
$50,000 was received directly from outside New York State. Based on the 
record and a stipulation of the parties, I find that the Employer is engaged 
in commerce within the meaning of the Act and that it will effectuate the 
purposes of the Act to assert jurisdiction herein.^ 

2. The Employer alleges that the name by which Petitioner has desig¬ 
nated itself is incomplete ar.d misleading and substantially for that reason the 
Employer refused to stipulate that Petitioner is a labor organization within the 

1 The Employer’s motion made at the end of the hearing to transfer the case to the 
Board for decision on the ground that the issue concerning Petitioner’s name, discussed more 
fully below, is a matter of first impression, properly was referred to the Regional Director. 
The Employer does not refer to anything in the Act or the Board’s Rules and Regulations 
circumscribing my authority to decide this case and as I do not consider the issue involved 
as raising a substantial question of law or policy which would warrant a transfer of the 
case I deny the motion. 

- Cornell University, 183 NLRB No. 41. 






meaning of the Act. According to the Employer, the correct name of Peti¬ 
tioner, and one by which it should be designated on the ballot, is “Mercy 
College Faculty Council (Affiliation Pending — NYSUT-NEA/AFT-AFL-CIO.” 3 
Coupled to this contention is the further argument that Petitioner is a “front” 
for NYSUT. However, the Employer does not seek dismissal of the petition 
and apparently raises the “fronting” issue to support its request that Petition¬ 
er’s name be “corrected.” 

In support of its position the Employer points to certain matters in the 
record which are not seriously in dispute. On May 4, 1973, a petition was 
filed in Case No. 2-RC-16168 by Bernard Koozman, field representative, nam¬ 
ing the petitioner as “Mercy College Faculty Council (Affiliation Pending — 
NYSUT-NEA/AFT-AFL-CIO).” This petition subsequently was withdrawn and 
the petition herein, signed by Ann E. Grow as President of Mercy College 
Faculty Council, was filed on May 17, 1973. Additionally, the Employer re¬ 
lies on certain forms of assistance and advice rendered to Petitioner by NYSUT. 
Thus, a speaker from the Professional Staff Congress, City University of New 
York 4 , gave advice on organizational problems to Petitioner; Koozman, named 


^ The letters stand for New York State United Teachers — National Educational 
Association/American Federation of Teachers — AFL-CIO, hereinafter also referred to as 
NYSUT. However the record is devoid of information to indicate what connections or 
affiliations, if any, exist between these various organizations. Another labor organization 
UFT (United Federation of Teachers) also appears to have been involved as set forth below. 

^ The record establishes that this organization is affiliated with NYSUT and in part 
at least exists for the purpose of assisting fledgling teacher groups, such as Petitioner, in 
their attempts to secure union representation. 
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above, furnished Petitioner with authorization and designation forms 5 in about 
April 1973, sent a letter on NYSUT stationery in April 1973 requesting thai 
the Employer recognize Petitioner, filed the earlier petition noted above and 
generally assisted and advised Petitioner on various matters; and the legal as¬ 
sistance in this proceeding was donated by UFT, Local 2, AFT, AFL-CIO, an 
affiliate of NYSUT. 

The record further contains testimony by Petitioner’s president that Peti¬ 
tioner was organized in the summer of 1972, prior to and without any assist¬ 
ance by NYSUT, that its name as set forth on the petition herein was in¬ 
cluded in its original by-laws, and it never has had any other name. The presi¬ 
dent also stated that the membership was informed that it was not affiliating 
with any other labor organization at this time nor in fact has Petitioner made 
any application to NYSUT for affiliation. 6 This witness testified, without con¬ 
tradiction, that Petitioner’s correct and only name is Mercy College Faculty 
Council, and that it exists for the purpose of dealing with the Employer 
concerning terms and conditions of employment and that it admits faculty 
employees of the Employer to membership. 

Based on the foregoing, and on the record as a whole, I find that the 
Employer has failed to support its contention that Petitioner’s name is in¬ 
correct or misleading. No justification exists at this time for requiring Peti¬ 
tioner to add to its name words to the effect that it is in process of 

^ These are mimeographed union designation forms and although they were pre¬ 
printed, a blank space was left for the name of the union to be designated as representa¬ 
tive. In some cases Petitioner’s name was inserted prior to distribution to faculty mem¬ 
bers but in no case was any other name used. 

6 Counsel for Petitioner stated that while no application for affiliation with NYSUT 
had been made an affiliation nevertheless was “pending.” In its brief, the Employer con¬ 
tends that counsel’s statement is a concession that affiliation actively is being sought. 

It is clear from the record, however, that counsel’s remark was used in the dictionary 
sense of the word and was intended only to convey the impression that the question of affili¬ 
ation had yet to be decided or determined. 
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affiliating with some other organization, an action its membership has not and 
may never authorize. Nor is there any substance to the Employer’s allegation 
that Petitioner, which was independently formed, with its own officers, consti¬ 
tution and by-laws and which is structured and administered independent of 
NYSUT, is a “front” for NYSUT merely because it sought and accepted as¬ 
sistance from that group in its efforts to secure recognition from the Employer. 

Accordingly, I find that Petitioner’s correct name is Mercy College Faculty 
Council, that it is a labor organization within the meaning ot Section 2(5) of 
the Act, and that it claims to represent certain employees of the Employer. 7 

3. A question affecting commerce exists concerning the representation 
of certain employees of the Employer within the meaning of Section 9(c) (1) 
and Section 2(6) and (7) of the Act. 

4. The parties agreed that the appropriate unit should include all full 
time and regular part time 8 members of the faculty including department 
chairmen, assistant library director and reader services librarians 9 and excluding 


7 While the cases cited by the Employer in its brief generally recognize the Board’s 
obligation to insure that a particular name used by a union does not confuse employees in 
their choice of a bargaining representative, it also appears that the Board allows unions con¬ 
siderable leeway in choosing the name by which they so designate themselves. Indeed, in 
no case cited by the Employer did the Board require a union to alter or change its name. 

In Allis-Chalmers Manufacturing Company, 62 NLRB 995, the Board, in considering a claim 
that the petitioner intended to transfer its certification should it win the election, noted 
that “any question which may arise as to a change in the affiliation or identity of the certi¬ 
fied organization, requiring amendment of the certification, must be raised in appropriate sup¬ 
plemental proceedings . . .” Such comment applies to the kind of situation the Employer 
seems to anticipate in this case. Other cases citeu by the Employer are not factually appo¬ 
site or relevant to the issues herein presented. 

8 The parties agreed that part time faculty members are defined as those who are teach¬ 
ing part time at the College in the fall of 1973 who also have taught at least one semester 

in the prior academic year (fall 1972 — spring 1973), and those teaching in the business de¬ 
partment in the fall of 1973 who also taught in one or more of the summer sessions in 1973. 
As this agreement is in accord with Board policy in university cases it shall be adopted for 
the determination of eligibility in the unit. The Catholic University of America, 201 NLRB 
No. 145. 

^The parties stipulated that all other employees working in the library were non¬ 
faculty members and therefore should be excluded. 
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all other employees, administrative personnel, the president, assistants to the 
President, deans and assistant deans, directors and assistant directors of academ¬ 
ic advisors, guards and supervisors. There is no history of collective bargaining 
for these employees. 

The only disputed inclusion is that of the' Director of the Library, Samuel 
C. Cook, whom the Employer, contrary to Petitioner, would exclude as a 
supervisor. The library staff consists of Cook and seven others, three of whom 
the parties agree to include in the unit as they are also faculty members, and 
four of whom are excluded by agreement. 10 There are also eight to ten stu¬ 
dent aides working in the library. 

The uncontradicted testimony establishes that Cook responsibly directs 
the work of librarians, has effectively recommended the hiring of employees, 
and the granting of raises, has on his own hired and fired other employees, 
scheduled their work, and has authority to give time off. Cook on his own 
arranged for a consultant to make recommendations for improvements in the 
library. He reports directly to the Academic Dean of the College. As it 
is clear that Cook has all the indicia of a supervisor he shall be excluded from 
the unit. 11 

The following employees of the Employer constitute a unit appropriate 
for the purposes of collective bargaining within the meaning of Section 9(b) 
of the Act. 


Though the testimony in the record does not reveal the professional status of 
these employees The Mercy College Catalogue discloses that these four members of the 
library staff do not have the professional degrees which the included librarians have. 
Therefore 1 shall exclude them from the unit of professional employees. 

11 C. W. Post Center of Long Island University, 189 NLRB No. 109. 









67 


All full time and regular part time members of the faculty employed by 
the Employer including department chairmen, assistant library director and 
reader services librarians but excluding administrative personnel, the president, 
assistants to the president, deans and assistant deans, directors ar J assistant direc¬ 
tors ot academic advisors, director of the library, all other employees, guards, 
watchmen ad supervisors as defined in the Act. 

5. In accordance with the agreement of the parties, I shall not direct 
that an election be held at this time but shall direct that it be held after 
the commencement of classes for the fall term at the College, at a date to be 
determined by the Regional Director, Region 2, among the employees in the 
appropriate unit who are employed during the payroll period immediately pre¬ 
ceding the date of issuance of a Notice of Election. 12 

DIRECTION OF ELECTION 

An election by secret ballot will be conducted by the Regional Director 
for Region 2 among the employees in the unit found appropriate at the time 
and place set forth in the Notice of Election to be issued subsequently, sub¬ 
ject to the Board’s Rules and Regulations. Eligible to vote are those in the 
unit who were employed during the payroll period immediately preceding 
the date of issuance of the Notice of Election, including employees who did 
not work during that period because they were ill, on vacation, or temporari¬ 
ly laid off. Also eligible are employees engaged in an economic strike which 
commenced less than 12 months before the election date and who retained 
their status as such during the eligibility period and their replacements. Those 
in the military services of the United States may vote if they appear in per¬ 
son at the polls. Ineli," ble to vote are employees who have quit or been 

Fordham University, 193 NLRB 134. 









discharged for ca"<; since ‘r, r T sighted payroll period and employees engaged 
in a f?bke have be* . discharged for cause since the commencement there¬ 
of, and wf have not een reliv'd or reinstated before the election date, and 
employees engaged in v e xji.cnic strike which commenced more than 12 
months b ir. e the ek^ioi date and who have been permanently replaced. 13 
Ir.ose eligible shall vote whether or not they desire to be represented for col¬ 
lective bargaining purposes by Mercy College Faculty Council. 14 
Dated: July 12, 1973 
at New York, New York 

/s/WINIFRED D. MOR IO 

Winifred D. Morio, Acting Regional 
Director 

National Labor Relations Board 

Region 2 

26 Federal Plaza, Room 3614 

New York, New York 10007 

^ In order to assure that all eligible voters may have the opportunity to be inform¬ 
ed of the issues in the exercise of their statutory right to vote, all parties to the election 
should have access to a list of voters and their addresses which may be used to communi¬ 
cate with them. Excelsior Underwear, Inc., 156 NLRB 1236 , N.L.R.B. v. Wyman-Gordon 
Company, 394 U.S. 759. Accordingly, it hereby is directed that an election eligibility list 
containing the names and addresses of all eligible voters, must be tiled by tne Employer 
'ith the Regional Director, Region 2 within 7 days of the date of issuance of the Notice 
of Election. The Regional Director will make the list available to all parties to the elec¬ 
tion. No extension of time to file this list will be granted except in extraordinary i cum- 
stances, nor shall the filing of a request for review operate to stay the filing of such list. 
Failure to comply with this requirement shall be grounds for setting aside the election 
whenever proper objections are filed. 

Under the provisions of Section 102.67 of the Board’s Rules and Regulations, a 
request for review of this decision may be filed with the Board in Washington, D.C. This 
request must be received by the Board in Washington by July 25, 1973. 
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***** 
EMPLOYER’S OBJECTION'S 

Mercy College does hereby object to the conduct of the election held in the 
above-captioned matter on November 7 and 8, 1973, as more fully described below: 

1. A ballot blacked in the “No” box and marked with an “X” in the “Yes” 
box was counted as a “Yes” vote when it should have been treated as void. The 
blacking in of the “No” box in the fashion that appears on the ballot establishes 
the voter’s intention to vote “No”. And, at the very least, w^uld be so ambiguous 
as to require that the ballot be marked void. 

2. Although counsel for the Employer challenged the aforesaid ballot at the 
time the votes were counted, the Board Agent improperly refused to treat that bal¬ 
lot as challenged vote. 

3. On November 6, 1973, Mercy College Faculty Council distributed the 
sample ballot attached hereto as Exhibit A. The distribution of this ballot, which 
does not accurately reflect the ballot used by the Board, requires that the election 
be set asider 

4. On information and belief, at the Mercy College Faculty Council member¬ 
ship meeting held on or about November 1, 1973, and at other times thereafter, it 
was alleged in words or substance by officers and/or agents of the Mercy College 
Faculty Council that Mercy College maintained a hidden fund from which addi¬ 
tional faculty salary increases would be taken if the Council were certified. No such 
hidden fund has been or is being maintained and assertions to the contrary by offi¬ 
cers and/or agents of the Mercy College Faculty Council constitute material mis¬ 
representation of fact that require that the election be set aside. 

5. On or about November 1, 1973, members of the voting unit received the 
memorandum that is attached hereto as Exhibit B. This memorandum contained 
several material misrepresentations of fact, any one of which requires that the elec¬ 
tion be set aside, to wit: 

A. The members of the unit were advised that “for the very first 
time you will have some say in what goes into your contract.” Since at least 
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the Spring of 1969, members of the voting unit have in fact had “some say 
in what goes into” their contracts. 

B. The Mercy College Faculty Council mischaracterized the Decision 
and Direction of Election of the Regional Director in this case. 

C. The Mercy College Faculty Council quoted the Decision and De¬ 
termination of the Regional Director out of context, thus materially misrepre¬ 
senting same. 

D. The Mercy College Faculty Council in the paragraph it quoted 
from the Regional Director’s Decision and Determination excised portions 
thereof, thus materially misrepresenting the statements made therein. 

E. The Mercy College Faculty Council asserted that “virtually every¬ 
one teaching at Mercy is automatically a member by the terms of the By-Laws 
of the organization.” The fact is that the By-Laws provide that “[a] 11 persons 
carrying a teaching load of 6 hours or more at Mercy College are members of 
this Council. Persons carrying a letter of appointment to teach less than 6 
hours [i.e., administrators] are associate members with one-half vote.” To be 

a voting members of the Mercy College Faculty Council, employees have to 
pay the dues for the current academic year. Part-time faculty members who 
are not administrators and who teach less than 6 hours were and are excluded 
from membership in the Mercy College Faculty Council and these excluded 
personnel constituted approximately 15% of the voting unit. The omission of 
the facts noted above constituted a material misrepresentation. 

F. The Mercy College Faculty Council propounded the following 

question and answer which materially misrepresented the facts: 

“Q. _ will a ‘Yes’ vote change the existing 
status of such basic things as tenure, the 
prob y period, eiC.? 

A. - N»- '11 matters of faculty rights, 

status. >• • , etc., would become part 
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of the content of a legally binding contract 
with any abridgement subject to legal redress. 

* * 

While the matters referred to above would to the extent required by law 
become the subject of collective bargaining, there is no legal requirement, as 
the Mercy College Faculty Council implies, that they “would become part of 
the content of a legally binding contract with any abridgement subject to 
legal redress.” 

G. The Mercy College Faculty Council materially misrepresented 
the facts by propounding the following question, and answer: 

“Q. - What if it came to the extreme situ¬ 
ation of a strike, would I have to partici¬ 
pate, picket, etc.? 

A. - We cannot imagine this administration, 
or any future administration, interested in 
pushing matters to that extreme. In any 
case, strikes can never be called unless 
you, the membe r s of the bargaining unit, 
vote for it.” 

The record in the representation case demonstrates that the Adviso r v 
Board of the Mercy College Faculty Council has authority to dis. .'gard the 
wishes of the membership and there is nothing in the By-Laws of that Labor 
organization which restricts strikes to those situations in which the members 
of the bargaining unit have voted therefor. Further, the law is that a labor 
organization may lawfully fine its members for failure to participate in a 
strike. 

4. On or about November 5, 1973, the Mercy College Faculty Council 
had the handbill attached hereto at Exhibit C in the College put in the mail 
boxes of the members of the voting unit. This handbill, in pertinent part., 
stated: 


I 
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“Also, many of us remember that outside accrediting 
agencies, such as Middle States, have given us fair warn¬ 
ing that unchecked administrative authority will lead to 
rash and arbitrary decision-making - “authoritarian’ was 
their word.” 

The statement of the Middle States Association referred to in Exhibit C 
is attached hereto as Exhibit D. The quotation set forth above materially mis¬ 
represents the comments of the Middle States Association. 

WHEREFORE, Mercy College requt-ts: 

1. That the tally of ballots be revised to reflect the vote of 42 No - 
41 yes, or, in the alternative, a vote of 41 No — 41 Yes, and that a certifica¬ 
tion be issued to the effect that no labor organization was certified in the 
election; or 

2. That it be declared that the laboratory conditions that are required 
by the Board did not in fact exist because of any one or more of the afore¬ 
said material misrepresentations of fact or other wrongful acts and that another 
election be directed. 

Respectfully submitted, 

/s/SAUL G. KRAMER _ 

Saul G. Kramer 

Proskauer Rose Goetz & Mendelsohn 
Attorneys for Mercy College 
300 Park Avenue 
New York, N.Y. 10022 

Dated: New York, N.Y. 

November 13, 1973 
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EXH’BIT 2 

November 4, 1973 

MEMORANDUM 

TO: Members of the Faculty 

FROM: Advisory Board of the Mercy College Faculty Council 

We are urging all faculty members to vote “YES” in the upcoming 

election to provide legal bargaining status for your Faculty Council Organi¬ 
zation. 

Past experience at Mercy teaches us that it is very important that our 
faculty express itself collectively. In the last five years we have seen a com¬ 
plete turnover of students, of course, but also, three separate administrations 
and at least a 50% turnover of members of the Board of Trustees. It is the 
faculty that represents the stable element of continuity for Mercy. 

Also, many of us remember that outside accrediting agencies, such as 
Middle States, have given us fair warning that unchecked administrative au¬ 
thority will lead to rash and arbitrary decision-making-“authoritation” was 
their word. 

Moreover, you may remember th.it we have tried the idea of a col¬ 
legial Senate and it failed of support largely over the issue of its built in 
administrative veto power. We wonder if we can really hope for any better 
results from the administration’s new governance proposals unless there is 

united faculty support to insure that a reasonable distribution of authority 
will ensue. 

It was largely out of this background that you voted in a regular Fac¬ 
ulty Meeting m May, 1972 to establish a committee to seek some alternative 
solution to Marcy’s problems. By September 1972, that committee con¬ 
sidered and rejected the idea of seeking affiliation with a union and proposed 
ins%ad that you establish what came to be called the Mercy College Faculty 
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Council. After openly debating each item through 1972-73 the Faculty suc¬ 
cessively voted to accept the proposed by-laws, voted for its leadership, voted 
to hear a speaker to get information about unions, and voted to instruct its 
officers to pursue the steps to N.L.R.B. recognition for your Council. Now 
you will be voting for formal, legally binding bargaining status for your 
organization. 

You have no doubt received a letter from Dr. Grunewald that insists 
that the basic issue is faculty affiliation with an outside union. While every¬ 
one knows that that is not the issue you will be voting for or against this 
coming Wednesday an H Thursday, if that does become the next step, once 
again you will be ’ V one to determine the matter. 

The faculty at Mercy knows that they have long sought a workable and 
enforceable collegial structure to secure its benefits, working conditions, and 
an academic voice in our college. The alternatives have been to no avail. 

Many of our newer associates may still feel they do not have enough 
background information to justify participation in this election. We recognize 
this as a perfectly reasonable position to take. However, we would urge you 
to seek out any Advisory Board member for such further information that 
you feel necessary to justify your joining with your colleagues to produce 
an overwhelming “Yes” vote. 

We believe it is imperative to the long term interest of Mercy College as 
an institution that a united faculty acts now to strengthen and perpetuate the 
collegial, reasoned approach to our present problems. We feel this is both 
inherent in the nature of a Liberal Arts Institution and of primary concern 
to the faculty of Mercy College. 

We urge you to vote “YES”. 
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E>'» :HIT 3 

***** 

March 25, 1968 

Sister Etheldreda Christie, President 
The Trustees and Faculty 
Mercy College * 

555 Broadway 
Dobbs Ferry, New York 

Dear Sister Etheldreda, Trustees, and Faculty, 

Since combining a Case Study with evaluation for initial accreditation is 
unique, Taylor Jones suggested that I present my conclusions as observer in a 
letter to you, using the first person. 

Since this is a progress report, it will focus on the problems pointed out 
and suggestions made by the evaluation team that visited the College in the 
Spring of 1967. Sister Mary Albert, the second observer, and 1 concur in the 
opinions expressed in this letter. While Dean Heller, as director of the Case 
Study, was not officially involved in the evaluation process, we consulted with 
him frequently, and our judgments have his support. 

First of all, please accept our congratulations for the excellent way the 
College presented itself during the Case Study. From your formal papers, in¬ 
formal talks, and dialogue with the participants, it is clear that for Mercy 
College the past year has been a time of clarification and consolidation. The 
College has tackled every problem that concerned the visiters in 1967 and 
has made commendable progress. Consideration has also been given to all 
suggestions in the 1967 evaluation report. We are pleased to see that the Col¬ 
lege has exercised its right and responsibility to discriminate among these sug¬ 
gestions, rejecting those not viable for the College on its own terms or financial¬ 
ly unfeasible at this time. 



< 
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To place the problems of the College in proper perspective for readers 
of this letter other than yourselves, let me say that the 1967 team was deeply 
impressed with the overall progress of the College during the brief period 
of its existence. Singled out for especial commendation were 

1. The enthusiasm, high morale, and pioneering spirit of all members 
of the College community 

2. The excellent administrative organization and operation of the 
administrative offices 

3. The unusual rapport among administration, faculty, and students 

4. The structure and potency of the student government 

5 The effectiveness of the cultural and student activities programs 
in the difficult situation of a commuting population. 

6. The well-organized and extensive counseling services 

7. The strong financial support given to increasing library resources. 

We re-affirm these judgments. 

The principal problems raised by the 1967 evaluation team, together 
with the progress achieved during the past year, are summarized below. 

1. Academic Objectives 

Ambivalence among the faculty regarding academic objectives was 
observed by last year’s evaluators. The College’s statement of ed¬ 
ucational goals conforms to the liberal arts ideal and embraces the 
proximate objectives of preparing elementary teachers, liberal arts 
majors for graduate school, and pre-protessional preparation in such 
fields as medical technology and speech therapy. 

The ambivalence resulted chiefly from the attitude of some of the 
faculty toward the teacher-education objective, which they viewed 
as subordinate to, rather than congruent with, preparation for 
graduate school. Fundamentally, teacher education and preparation 
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for graduate school are not conflicting goals—particularly measure 
to the fact that in most instances the administrators (including 
counselors) are also qualified teachers who do in fact teach. This 
deliberate arrangement on your part has strengthened the organi¬ 
zation necessary to support the educational program. However, 
these persons of necessity have light teaching loads. With some 
notable exceptions, full-time teaching duties are carried by less 
experienced faculty. Now that the administrative structurt is 
pretty well set and functioning smootiwy, you should consider 
redeployment of your present teaching resources or bringing in 
more faculty at the upper levels with qualifications equivalent to 
those of your teacher-administrators. (1 realize that the appoint¬ 
ment of a new chairman of the foreign language department is a 
step in this direction.) 

Salaries 

Salaries for lay faculty continue to improve. Percentage increases 
for 1968-69 at the assistant and associate professor levels are con¬ 
siderably higher than the national averages. Also, for next year, 
the stated range at least at the associate professor level will be 
more than theoretical. Up to and including this year, each lay 
person has received the minimum of the range for his rank. De¬ 
spite improvement, salaries are still not competitive unless the col¬ 
lege intends to continue to rely heavily for its lay faculty on grad¬ 
uate students who are likely to leave when the doctorate is com¬ 
pleted. The administration is to be commended for working close¬ 
ly with the Faculty Welfare Committee on faculty salaries. 
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Faculty Organization 

Within the past year, by-laws, including definition of duties, have 
been developed for each faculty-administrative standing committee. 
Some committee members are elected by the faculty as a whole, 
but committees are advisory only to the appropriate administrative 
officer. The actual decisions thus rest with the administration. 
Mercy College does not yet have a faculty organized as a delibera¬ 
tive and legislative body with its own by-laws and control of edu¬ 
cational policies and curriculum. 

Since the current President and Dean for Academic Affairs operate 
by arriving at consensus, the faculty at Mercy do in fact ha\e a 
strong voice in determining the educational program. However, 
should there be a charge in administration, the way is open for 
autocracy. 

We understand that you are fully aware of this dange and are 
moving toward some form of faculty govemment-pos: y a 
senate. The type of government is entirely your own affair, con¬ 
sidering whether it would be simpler and just as effective for a 
faculty the size of Mercy’s to act as a wholt rather than through 
elected representatives. The present standing committees would 
under this plan report to the faculty'. 

As to the present committee structure, we are noi entirely clear as 
to the differences in the responsibilities of the Academic Delegates 
(Department Chairman) and the Faculty Curriculum Committee. 
Unless this situation is clarified, you may have in fact two curriculum 
committees which could cause not only duplication of effort but 
conflict. 
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Other Areas 

Progress in several other areas can be noted quickly. A director 
of development has been appointed and is now on duty. Several 
additions to the clerical staff have been made. The new wing of 
the building, well on its way to completion, will amply solve present 
overcrowding. 

The number of lay members on the Board of Trustees has in¬ 
creased to five. The Board, operating under new by-laws, is now 
a self-perpetuating body empowered to elect the president of the 
college. These changes, unusual for a Catholic women’s college, 
are viewed enthusiastically by the college community. The Col¬ 
lege administrators have themselves raised the question as to 
whether any college official other than the president should be 
a member of the Board of Trustees. There was considerable dis¬ 
cussion of this point among the Case Study participants. We sug¬ 
gest that it is a topic worth pursuing further. 

In general, we '.re impressed by the very considerable progress 
you have achieved at Mercy College during the past year and 
wish to express our confidence that you will progressively full ill 
the potential so evident at the College. 

Please accept our grateful thanks for your warm and friendly spirit, your 
candor, your openness to suggestion, and your dedicated service to education. 
You have our every good wish r or the continuing growth and success of 
Mercy College. 

Most sincerely yours, 

Is/ MARGARET F. LeCLAIR 
Margaret F. LeClair 







P.S. This report is being sent to the College before it is considered by the 
Commission on Higher Education. It therefore represents the opinions 
of the observers, not necessarily those of the Commission, 
cc: Members of the Commission on Higher Education, Middle States Associ¬ 
ation of Colleges and Secondary Schools. 
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EXHIBIT 4 

[Letter from Mercy College to Commission on Higher Education] 

MERCY COLLEGE 

February 15, 1973 

TO - Commission on Higher Education 

Middle States Association of Colleges and Secondary Schools 

Commission action which preceded this report : 

Accreditation, May 6, 1968 

Cove - age requested: 

“In order to keep closely related to the development of the Col¬ 
lege, the Commission is requesting a general progress report. . . 

— Letter from Frank P. Piskor to Mercy College, May 6, 1968. 


555 BROADWAY, DOBBS FERRY / WESTCHESTER COUNTY, NEW YORK 10522 


7 
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. *: 


I. The Nature of the College 

In order to provide clarity in the reading of this Report, it is important to 
describe the nature of the college as it exists today. Mercy College is striking¬ 
ly different from the college visited by the evaluation team five years ago; dif¬ 
ferent because the college chose to respond to the diversity of the students 
seeking admission and matriculation. 

For example, the 1966-67 Self-Evaluation Report stated what the Mercy Col¬ 
lege Community believed to be several of its limitations: (1) that Mercy Col¬ 
lege was an educational institution for women only; (2) that there was a homo¬ 
geneity of cultural backgrounds among the students; and (3) that students had, 
by and large, to finance their own education. 

Today, men and women from a wide variety of cultural backgrounds are enroll¬ 
ed at Mercy College. Culturally disadvantaged students are registered in the 
Community Leadership >ogram which is partially funded through the New 
York State Higher Education Opportunity Program and Mercy College itself. 
Approximately sixty students are employed in the Criminal Justice field and 
are sponsored in part by the Federal Law Enforcement Education Program. 

The College has a substantial program, AWARE - for adults who are returning 
to education — designed to accommodate more students from Westchester 
County and its environs. Further, the College has initiated another program 
for men and women sixty-five and over, AFTER - alternatives for those en¬ 
tering retirement. Finally, Mercy College is now populated by large numbers 
of transfer students from the community colleges in this area as well as other 
four-year institutions of higher learning. 

The nature of the Col' • - has also changed sharply in that the Board of Trust¬ 
ees is now made up primarily of lay persons and the College has become non¬ 
sectarian. Many students still finance their own education. 


* 
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It should be noted that these changes have occurred in just a five-year period. 
The enrollment has tripled; the mixture of cultural backgrounds has given the 
faculty members an opportunity to expand their horizons; a similar opportu¬ 
nity has been experienced by the student body. New ideas have been tried. 
They have been accepted or rejected. Change has become the vehicle for t.ie 
growth of the college. Diverse programs have been offered and academic 
quality, as measured by an increase in the number of earned doctorates held 
by the faculty, has risen. 

It is with this fresh approach to the nature of Mercy College that this infor¬ 
mation is submitted. 

[See “Facts About Mercy College” (Appendix A)] 

II. The Development of This Report 

This Report is the result of the efforts of basically two committees of the 
College Community: the Middle States Committee, appointed October 1969 
— composed of faculty, administration and students - designed to guide the 
College Community to action reflecting Mercy College’s response to the Middle 
States Association’s recommendations; and, the Committee on Purposes, Goals 
and Objectives, appointed October 1971 — a committee of the faculty — de¬ 
signed to respond to the New York State Board of Regents request tyr a Ten- 
Year Master Plan. 

Background 

In its continued interest in self-awareness, the Mercy College Community set 
aside March 27th-29th 1972 as All-College Workshop Days to involve its facul¬ 
ty, administration and students in discussion of the past, present and future of 
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the College. Further, this opportunity was u. i involve these segments 
of the Community in the developr.-nt of the Ten-Year Master "'Ian. ^ 

As a result of these Workshops an ad hoc Committee to Disc's Purposes, 
Goals and Objectives of the College was formed and delegated to report 
back ’ the faculty. The definitions of purpose, goal an l objective are 
similar to t! ose found in the New York State Reeents Bulletin of Priority 
Concerns. 

The Purposes, Goals and Objectives are, therefore, quoted from this Master 
Plan since the/ were developed, accepted and implemented by the Mercy 
College Community as an entity. 

E. Salaries 

1. Are faculty salaries becoming competitive? 

2. Does the college intend to continue to rely for its faculty 
on graduate students who are likely to leave when the doc¬ 
torate is completed? 

3. Does the administration still work closely with the Faculty 
Welfare Committee? 

Response 

Faculty salaries are competitive based upon standards set by the American 
Association of University Professors. (See Appendix E.) 

All but two faculty members (the Director of I Education and the 

Artist in Residence,) at the present time havi .ir Master’s degrees. Those 
faculty who have achieved the earned doctorate have tended to remain with 
us. A full breakdown on the academic credentials of the faculty is con¬ 
tained in Appendix F. 




In January of 1973 the Faculty Welfare Committee was superseded by the 
Faculty Council; however, it should be noted, that it was the Faculty Wel¬ 
fare Committee working in harmony with t^e administration that developed 
the current fringe benefit program for facv y members. 

F. Faculty Organization 

1. Does Mercy Couege have a facul. / organized as a delibera¬ 
tive and legis! ‘we body with its own laws and control of 
educational policies and curriculum? 

2. Has the duplication between Academic Delegates and Curri¬ 
culum Committee been i.oned out? 


Response 

An attempt to organize the faculty resulted in the presentation of a Con¬ 
stitution for a Faculty Senate, developed during the 1971-72 academic year. 
Discussion of the composition and powers of the proposed Faculty Senate 
led to the emergence of the Faculty Council during the Fall 1972 semester. 
A copy of the By-Laws of this Council will be found in Appendix G. 

This Faculty Council has been recognized b ' the administration and the 
Board of Trustees. 

In addition tc this, faculty and students were appointed on five Trustee 
Committees: Dev- -prnent Committee, Finance Committee, ad hoc Presiden¬ 
tial Search Committee, Buildings and Grounds Committee and the Long- 
Range Planning Committee. 




The Faculty is presently involved in the revision of the FACULTY HAND¬ 
BOOK. This is being done jointly with the administration, the Committee 
on Rank, Tenure and Salary, and the Executive Board of the Faculty Council. 
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AFFIDAVIT OF DONALD GRUNEWALD ANNEXED TO EMPLOYER’S 
REQUEST FOR REVIEW IN CASE 2-RC-16181 

STATE OF NEW YORK ) 

) 

COUNTY OF WESTCHESTER ) 

DONALD GRUNEWALD, after first being sworn, deposes and says: 

1. I am the President of Mercy College, Dobbs Ferry, New York, and 
in that capacity 1 am also a member of the Board of Trustees. In addition, 

1 am a professor of political economy. I began my association with Mercy 
College when appointed President on July 1, 1972. 

2. During the pendency of the representation matter up through and 
including the days of the election, the College was advised by counsel and a 
labor relations consultant with whom we maintained very close communications. 

3. On May 7, 1973 I addressed the members of the faculty concerning 
my views on labor relations. The minutes of the faculty meeting contain the 
text of that speech, afid appears in the N.L.R.B. case file. 

4. The October 31, 1973 memorandum from the Mercy College Faculty 
Counsel Advisory Board to the Mercy College Faculty, was distributed to the 
members of the faculty and the administration by being placed in the mail 
boxes at the College on either Thursday, November 1, or Friday, November 
2, 1973. It was received by members of the administration on the day of its 
distribution. 

5. A letter over my signature and dated November 1, 1973, was mailed 
on that morning to faculty residences. This letter was prepared and distributed 
prior to receipt of the October 31 memorandum by any administration mem¬ 
ber, and was not in response thereto. No replies were made by the College 

to this memorandum. 

6. The College did not respond to the October 31 memorandum for 
the following reason: The memorandum was received on either Thursday or 
Friday; no action was taken to respond to it on Friday or over the weekend 
due to the difficulty of getting all necessary administrators and counsel to- 
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gether. By Monday, there was insufficient time remaining to prepare a re¬ 
sponse. Thus, we were unable to respond to the October 31 memorandum. 

7. The Mercy College Faculty Council Advisory Board’s November 4 
memorandum was distributed to both faculty anu administration alike on 
either November 5 or 6, 1973. The election followed on Wednesday and 
Thursday, November 7 and 8. No response to the memorandum was attempted 
by the College due to the obvious lack of available time. 

8. To the best of my knowledge, the Middle States report received wide 
distribution in 1968, when it was issued. A copy of the report is available 

in the office of the Dean for Academic Affairs. To the best of my knowledr', 
the document in that office has been examined only 3 or 4 times in the last 
year or so. 

With the possible exception of one person who is presently teaching part 
time at the College, none of the present part time faculty members were teach¬ 
ing at the College when the Middle States report was issued in 1968. 

Of the approximately 69 full time faculty members presently teaching at 
the College, 22-28 were teaching at the College in 1968 when the report was 
issued and distributed. 

To the best of my knowledge, at the time of the distribution of the report in 
1968, there was considerable discussion of its content by various faculty committees. 

In February of 1973, an interim progress report was sent by the Univer¬ 
sity to Middle States. A faculty committee participated in the preparation of 
this progress report. In preparing the progress report, reference was made to 
the 1968 Middle States report and the comments therein. In June of 1973, 
Middle States notified the College that the progress report had been accepted. 

A copy of this letter was posted on the faculty bulletin boar^. The faculty 
was also informed of the submission of the progress report to Middle States, 
and that copies of this progress report were available for examination in the 
library and the office of the Dean for Academic Affairs. 

/s/DONALD GRUNEWALD_ 
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EXHIBIT 1 

STATE OF NEW YORK ) 

: ss.: 

COUNTY OF WESTCHESTER ) 

WALTER McCarthy, after first being sworn, deposes and says: 

1. I am the treasurer of Mercy College, and have been so since July 1, 
1970. In that capacity I have gained a familiarity with the various funds 
which the College maintains, the employment contracts used by the College, 
and the services provided by the College’s personnel. 

2. Commencing with the fiscal year ended June 30, 1971, the College 
operated with a surplus. Consequently, the Board of Trustees directed that 
a portion of this surplus be set aside in a quasi-endowment fund for future 
use as the Board saw fit, and expenditure of which would require Board 
action. Other than requiring Board approval, no other restrictions on the 
use of the fund were established. Surpluses also existed in fiscal year 1972 
and fiscal year-1973, portions of which were transferred to the quasi¬ 
endowment fund. 

3. Financial statements were posted and distributed to administration, 
faculty, and students. Copies appear attached hereto as appendices A & B. 
These statements clearly indicate the existence of this quasi-endowment fund. 

4. The existence of this quasi-endowment fund has been the source of 
pride to the College. Consequently, its existence and size have been noted 
in the Fall convocation addresses of College Presidents since the surplus of 
fiscal year 1971 made it possible, and has been mentioned by President Grune- 
wald at various committee meetings. The existence of this fund has in no way 
been concealed or hidden from the members of the faculty. In fact, it is men¬ 
tioned in the President’s annual reports which are read or distributed to the 
faculty. Pertinent parts appear annexed hereto as appendices C & D. 

5. There are no funds maintained by the College that do not appear on 


the attached financial statements. 
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6. This fund was the subject of discussion at meetings at which faculty 
members were present, at general faculty meetings, and at negotiating sessions 
at which faculty committees were active. 

7. The following types of employment arrangements exist at Mercy Col 

lege. 

a. Persons holding a full time teaching contract only. 

b. Persons holding a full time teaching contract plus a letter of appoint¬ 
ment to an administrative position either decreasing or eliminating the number 
of hours to be taught and/or adjusting rates of pay. 

c. Persons holding a part time teaching contract only. 

d. Persons carrying a letter of appointment to an administrative posi¬ 
tion and a part time teaching contract. 

e. Persons carrying a letter of appointment to an administrative position 

only. 

Administrative letters of appointment are terminable at will by either party; full 
and part time teaching contracts last for specific periods of time. 

i. Lists showing all faculty members, their course loads, eligibility for mem¬ 
bership in the MCFC per its by-laws and eligibility for inclusion in the bargain¬ 
ing unit appear attached hereto as appendices E & F. 

9. In the Spring of 1969, an Ad Hoc faculty committee for salaries was 
formed by the faculty. Initially this committee met with the Dean for Academic 
Affairs and the Director of Development. 

This faculty committee subsequently met with the Board of Trustees en banc, 
and thereafter megotiated with a subcommittee of the Board. 

As a resi lt of these negotiations, a w-year wage package for the faculty 
was agreed upon. In addition, a fringe benefit package, including Blue Cross, 

Blue Shield, major medical and pensions was established for the first time. 

10. In the Fall of 1970, the Faculty Welfare Committee and Faculty 
Committee on Rank, Tenure and Salary met with the administration to discuss 
wages. The committees adopted, substantially, the administration proposal. The 
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proposed scale was presented to the faculty and was approved. In the Spring 

of 1971, the Board of Trustees approved the proposal. R 

11. In the Spring of 1972, the Faculty Welfare Committee submitted a _ 

list of demands to the College President covering wages, benefits, and working 

conditions. Negotiation on these issues was delegated to Mr. Anthony A. _ 

Ivancich, Director of Development, and myself. These negotiations proceeded ■ 

until August 1972. A 4-year program for fringe benefits was established, a 

along with retnetion of the pre-existing salar y determination scale. Part time m 

salaries were adj sted. The terms of the contracts which provided for \■ 
credit hours’per semester, were changea to 12 credit hours per semester vo 

reflectthe actual work load carried. This was done at the request of the fac- ■ 

ulty committee. 

12. In the Fall of 1972, the Faculty Committee presented a list of de¬ 
mands on working conditions, which were disposed of through negotiations. 

13. In the Spring of 1973, a list of demands was presented to the Presi¬ 
dent, who delegated negotiating responsibility to the same negotiating team. 

We met once to set the procedures. Prior to the second scheduled meeting, 
we became aware of a union organizational drive and suspended negotiations. 

14. In addition to this collective participation by the faculty in deter¬ 
mining contract terms, several individuals have negotiated substantial changes 
in their contracts. 

Examples are: Sr. Joannes Christie R.S.M., who negotiated for a re¬ 
duction in her course load to 9 hours at 3/4 pay due to health reasons. A I 

copy of the modified contract is attached hereto as appendix G. 

Sr. Jeanne M. Neillis R.S.M., who, along with other science department 
professors, had her contract modified to reflect a 15 “contact” hour load, as 

negotiated by the science department faculty as a sub-group. | 

Dr. Dominick Angiello, who negotiated an additional wage increase 
individually with the President of the College. | 

I 


« - • -v 

l 
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15. Neil Judge, the Director of Athletics, carries a letter of appointment 
as an administrator. Judge’s present responsibility is the development of the 
intra and inter-mural athletic programs at the College. He spends most of 

his time in performing this responsibility. 

Judge reports to the Dean for Student Services, as do the following 
persons: 

Director of Counseling Center 
Placement Director 
Choral Director 

Director of Interfaith Center and chaplains 
Director of Student Activities 
College Physician 
College Nurse 

All of the above are excluded from the bargaining unit. Those in the 
bargaining unit report to the Dean for Academic Affairs. 

16. Judge is responsible for preparing the budget for the Athletic De¬ 
partment, which he submits to the Dean for Student Services, who incorpor¬ 
ate it into his budget to the College. Those in the bargaining unit submit 
their budget to the Dean for Academic Affairs. 

Judge’s duties include coaching men’s basketball and baseball. He hired 
John McMahon as women’s basketball coach for this year. (Appendix G(l)) 

17. In addition, he has enlisted the aid of an assistant coach for bas¬ 
ketball and a tennis coach. Due to present budgetary restrictions both serve 
in a voluntary capacity. However, as the program expands it is estimated 
that additional paid coaches will be hired. 

As athletic director, Judge affiliated Mercy College with a small college 
basketball league. 

18. Last year Judge carried a letter of appointment as coordinator of 
athletics, a full time administrative position. He coached various teams dur¬ 
ing that period of time. 
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19. Judge’s position may be contrasted with that of Margaret Melford, 
the “Director i Physical Education,” who is hired under a full time teaching 
contract only. She does not have a letter of appointment as an administra¬ 
tor, and does not serve in any administrative capacity. She is characterized 
as a “Director” because she is the sole member of her department and it 
was thought to be foolish to characterize her as chairman of a department 
without any other faculty. However, she functions as a chairman. She re¬ 
ports directly to the Dean for Academic Affairs, and was eligible to vote. 

Judge is listed in the college’s last two catalogs as an administrator but 
not as a member of the facu!.v. Everyone eligib'e to vote is list as faculty. 

He does not attend faculty meetings or vote in faculty elections. 

Judge receives raises in accordance with administrator determinatives 
rather than on a faculty wage scale. 

It should be noted that all eligible voters come under the jurisdiction of 
the Dean for Academic Affairs, while Judge reports to the Dean for Student 
Services. 

20. In addition to his duties as Director of Athletics, Judge taught one 
3-credit physical education course during the Fall semester, under a part time 
teaching contract. This course was for credit. 

21. The following administrators have taught courses at the College 
while carrying on their administrative functions: 

1. Dean for Academic Affairs. 

2. Assistant Dean for Academic Affairs 

3. Dean for Student Services 

4. Dean for Bilingual Programs 

5. Director of Undergraduate Advising 

6. Assistant Academic Advisor 

7. Director of Counseling Center 
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8. Director of Career Counseling 

9. Treasurer 

All of the above carry or have carried part time teaching contracts, and 
are excluded from the unit. 

/s/ Walter McCarthy 

APPENDIX G(l) 

To: Walter McCarthy 

From: Neil Judge 

Subj: Women’s Basketball Coach. 

Dear Walter, 

John McMahon has been hired as the Women’s Basketball Coach. 

/s/ Neil D. Judge 
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EXHIBIT E 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 2 


MERCY COLLEGE ) 

Employer ) 

) Case No. 2-RC-16181 

) 

and ) 

) 

MERCY COLLEGE FACULTY COUNCIL ) 

) 

Petitioner ) 

) 

ST PLEMENTAL DECISION 

Pursuant to a Decision and Direction of Election issued by the Regional 
Director on July 12, 1973, an election by secret ballot was held on November 
7, and 8, 1973, in a unit composed of all full time and regular part time 
members of the faculty employed by the Employer including department chair¬ 
men, assistant library director and reader services librarians but excluding admini¬ 
strative personnel, the president, assistants to the president, deans and assistant 
deans, directors and assistant directors of academic advisors, director of the 
library, all other employees, guards, watchmen and supervisors as defined in 
the Act. 1 

The balloting resulted in 42 votes being cast for the Petitioner, 41 votes 
cast against it, and three challenged ballots. Accordingly, the challenges are 
determinative of the results of the election. During the ballot count, Petitioner 


1 Although the Board would not, since its decision ir. New York University, 205 
NLRB No. 16, issued on July 20, 1973, include regular part time faculty in the same bar¬ 
gaining unit with full time faculty, the decision herein was issued prior to the enunciation 
of the new Board policy in New York University, ana the inclusion herein of part time 
faculty in the unit was based on a stipulation of the parties. 
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challenged the decision of the Board Agent to validate the ballot annexed here¬ 
to as Exhibit A as a “no ’ vote; similarly, the Employer challenged the Board 
Agent’s decision to count the ballot annexed hereto as Exhibit B as a valid 
“yes” vote. The Board Agent overruled both of these challenges, counted 
them as valid “no” and “yes” ballots respectively and included them as such 
in the tally of ballots, summarized above. 2 

On November 14, 1973, both the Petitioner and Employer filed timely 
objections to the election, copies of which were served by each upon the other 
party. 

The Petitioner’s objections in substance are as follows: 

1. That the Board Agent was in error in counting the ballot annexed 
hereto as Exhibit A as a valid “no” ballot; in the fac^ of Petitioner’s challenge 
to its validity, and that it should instead, have been declared void; and 

2. That certain actions were taken by officers of the Employer within 
24 hours of and on the dayo f the election to coerce, intimidate and influ¬ 
ence certain voters. 

The Employer’s objections in substance are as follows: 

1. That the Board Agent was in error in counting the ballot annexed 
hereto as Exhibit B as a valid “yes” ballot, when that ballot was either void 
or a “no” ballot. 

2. That the Board Agent improperly refused to treat the questioned 
ballot as a challenged vote, by including it as a valid “yes” vote in the tally 
of ballots. 

3. That Petitioner distributed a sample ballot, a copy of which is annexed 
hereto as Exhibit C, which ballot does not accurately reflect the ballot used by 
the Board. 


2 

The two ballots weii placed in a special envelope to preserve their identity pending 
resolution of the issues, and these will be discussed infra. 
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4. On information and belief, that officers and/or agents of the Petitioner 
alleged in words or substance that the Employer maintained a “hidden” fund 
from which additional faculty salary increases would be taken if the Petitioner 
were certified, when in fact, no such “hidden” fund has been or is being main¬ 
tained and assertions to the contrary constitute material misrepresentations of 
fact requiring that the election be set aside. 

5. On or about November 1, 1973, members of the voting unit received 
the memorandum, a copy of which is annexed hereto as Exhibit D, which 
memorandum contained several material misrepresentations of fact, any one of 
which requires that the election be set aside, to wit: 

A. Members of the voting unit were advised that “for the very 
first time you will have some say in what goes into your contract,” 

In reality, members of the voting unit have had “some” say in what 
goes into their contracts since the spring of 1969. 

B. The Petitioner mischaracterized the Decision and Direction of 
Election of the Regional Director in this case. 

C. The Petitioner quoted the above decision out of context, thus 
materially misrepresenting same. 

D. The Petitioner in quoting the above decision excised portions 
thereof, thus materially misrepresenting the statements made therein. 

E. The Petitioner asserted that “virtually everyone teaching at Mercy 
is automatically a member by the terms of the By-Laws of the organ¬ 
ization. Whereas, in fact, membership in the Mercy College Faculty 
Council is not available to those fa:*ilty persons teaching less than 6 
hours, who do not carry letters of appointment, which persons con¬ 
stituted 15% of the voting unit. Further, that voting membership in 
the Mercy College Faculty Council, is predicated on payment of dues 
for the current academic year. Omission of these facts constituted a 
material misrepresentation. 
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F. The Petitioner propounded the following question and answer: 

“0 - Will a ‘yes’ vote change the existing status of such basic 
thing as tenure, the probationary period, etc.? 

A - No. All matters of faculty rights, status, benefits, etc. 

would become part of the content of a legally binding 
contract with any abridgement subject to legal redress 
»» 

While the matters referred to above would, to the extent required by 
law, become the subject of collective bargaining, there is no legal 
requirement, as implied above, that they would become part of a 
legally binding contract. Thus, the above quoted statement consti¬ 
tuted a material misrepresentation of fact. 

G. The Petitioner propounded the following question and answer, 
which constitute a material misrepresentation of fact. 

“0 — What if it came to the extreme situation of a strike, 
would 1 have to participate, picket, etc.? 

A — We cannot imagine this administration,or any future 

administration, interested in pushing matters to that ex¬ 
treme. In any case, strikes can never he called unless 
you, the members of the bargaining unit, vote for it. 
According to the Employer, the By-Laws of the Mercy College Faculty 
Council contain no provision restricting strikes to those situations in which 
the members of the bargaining unit have voted therefor. Furthermore, the 
record in the representation case demonstrates that the Advisory Board of 
the Advisory Board of the Mercy College Faculty Council has authority to dis¬ 
regard the wishes of the membership. In addition, a l^>or organization, under 
the law, may fine its members for failure to participate in a strike. 

6. On or about November 5, 1973, the Petitioner distributed a handbill. 


which, in pertinent part, stated: 
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“Also, many of us remember that outside accrediting agencies, 
such as Middle States, have given us fair warning that uncheck¬ 
ed administrative authority will lead to rash and arbitrary deci¬ 
sion making — ‘authoritarian’ was their word.” 

The quotation set forth above materially misrepresents the comments of 
the Middle States Association. 

In the course of the election proceedings, the Board Agent challenged 
the ballots of Donald Thorn, William Lindsey, and Neil Judge because their 
names did not appear on the list of eligible voters. 

In addition, the Petitioner and Employer, each challenged the validation 
by the Board Agent of two marked ballots as noted more fully above, in 
Petitioner’s Objection 1 and Employer’s Objections 1 and 2. 

Pursuant to Section 102.69 of the Board’s Rules and Regulations 
, the undersigned caused an investigation to be made of the objections and 
challenges. During the investigation the parties were afforded a full opportu¬ 
nity to submit evidence bearing upon the issues. The undersigned also caused 
an independent inquiry to be made. The results of the investigation are dis¬ 
cussed below. 

PETITION* - R’S OBJECTIONS . 

Petitioner objected to the failure of the Board Agent to treat as a 
challenged ballot, the ballot annexed hereto as Exhibit A, and to his conduct 
in counting said ballot as a valid “no” vote. The investigation disclosed that 
although the Board Agent counted the disputed ballot as a “no” vote and 
included it in the tally as such, he immediately thereafter placed it in a 
separate envelope for safe keeping where it is available for my examination. 

1 shall treat the ballot as a challenge by Petitioner, and it will be discussed as 
sun, infra. Since I am in a position to review de novo the merits of the 
Board Agent’s ruling, no prejudice will accrue to Petitioner from the Board 
Agent’s conduct. Accordingly, I shall overrule Petitioner’s objection to the 
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Board Agent’s refusal to treat the disputed ballot as a challenged ballot. 

Petitioner’s second objection, relating to coercion and intimidation of 
voters, is phrased in general tenm Petitioner, though requested to do so, 
has not submitted any evidence u. support of its objection, and specifically 
informed this agency it would not do so. I tind no merit to this objection. 

THE EMPLOYER’S OBJECTIONS. 

Objections I. 2. Since these objections involve the same incident I shall 
treat them together. The objections in subs* tnce allege that the Board Agent 
was in error in counting the ballot annexed hereto as Exhibit “B” as a valid 
“yes” ballot where it should have been held to constitute a void or “no” 
ballot, and also in refusing to treat it as a challenged ballot. The investiga¬ 
tion disclosed that the disputed ballot was counted as a “yes” ballot. The 
investigation disclosed that the disputed ballot was counted as a “yes!’ ballot 
by the Board Agent and noted as such in the tally, but that he immediately 
thereafter placed it in a special envelope thereby preserving its separate identity 
and it is available for examination by me. 1 shall treat it as a challenged 
ballot and discuss it as such, infra, in the section on Challenged ballots. In 
these circumstances, and since it is clear that no prejudice will result to the 
Employer if the issue is disposed of in this manner, 1 find the objection, qua 
objection, lacking in merit. 

Objection 3. This objection alleges that Petitioner distributed a sample 
ballot, a copy of which is attached hereto as Exhibit C, which did not accur¬ 
ately reflect the ballot used by the Board, and the election should therefore 
be set aside. The investigation disclosed that Petitioner distributed tne samp:-; 
ballot” in issue to employees on November 6, 1973. 3 Plough it is highly 
doubtful that the item referred to by the Employer as a 'sample ballot 
could under any reasonable definition of a ballot quality as such, it is clear 


3 Unless otherwise noted, all dates referred to herein occurred in 1973. 



from examination of this item that it does not purport to be a reproduction 
of a Board ballot, nor can it possibly be construed as such. It contains no 
reference to the Board or to any governmental agency, and although it urges 
a “yes” vote, it in no way creates or attempts to create the impression that 
the Board was endorsing a particular choice in the scheduled election. 1 
therefore find no merit to the objection. 4 

Objection 4. The Employer alleges, on information and belief, that of¬ 
ficers or agents of the Petitioner alleged in words or substance that the Em¬ 
ployer maintained a “hiddtn” fund from which additional faculty salaries 
would be paid if Petitioner were certified. The Employer denies that there 
are any “hidden” funds and asserts that full disclosure of the College’s fin¬ 
ancial status has been made annually ..o faculty, staff and students alike. The 
Employer contends that Petitioner’s statements therefore constitute a material 
misrepresentation which warrants setting asside the election. 

In support of its contention that the alleged misrepresentation was 
uttered by the Petitioner, the Employer refers to a conversation held on or 
about November 1, between Dr. Car.cela, Dean for Bi-Lingual Programs 5 and a 
faculty member (who is in the bargaining unit), in which Dr. Cancela received 
“the impression” from the faculty member involved that the latter, in an ear¬ 
lier conversation with Dr. James Lindsay, an elected member of Petitioner’s 
Committee on College Governance was told by Dr. Lindsay of the existence 
of a “hidden” or “slush ’ fund maintained by the Employer. Dr. Cancela 
reported his impressions to a meeting of the administration on or about No¬ 
vember l. 6 


4 See The Glidden Company, 121 NLRB 752, 755-56. 

^ Dr. Cancela was excluded from the bargaining unit, as were all deans, by stipulation 
of the parties. 

6 The recital set out in the above paragraph is based on a letter from Employer’s coun¬ 
sel of January 13, 1974. The letter speaks of Dr. Cancela’s “impression”, received from 
his informant, (the faculty member), that Dr. Lindsay had spoken to the informant of a 
“hidden” or “slush” fund. 





103 


Both Dr. Lindsay and the faculty member who was the source of Dr. 
Cancela’s “impression”, and they are the only people directly involved in the 
conversation in issue, deny that Dr. Lindsay ever alleged the existence of a 
“hidden” or “secret” or “slush” fund. 7 The faculty member did recall that 
Dr. Lindsay said, in answer to a question concerning the effects of faculty 
raises on the Employer’s financial position, that the Employer either had or 
could obtain funds somewhere. The conversation was a private one with no 
other person present. 

The Employer further alleges that similar statements were made, on or 
about November 1, by representatives of Petitioner at a meeting of faculty 
called by it. To support the allegation, the Employer submitted the names of 
four persons whom it believed had knowledge of the incidents: Dr. Lindsay, 
the faculty member referred to above, and two additional faculty members. 
Although it appears from the investigation that there were discussions among 
faculty members at various times concerning the Employer’s financial position 
and the existence of a known and acknowledged quasi-endowment fund main¬ 
tained by the Employer, none of the witnesses supported the Employer’s allega¬ 
tion that Petitioner or its representatives claimed the existence of a hidden, 
secret or slush fund. 

Accordingly the evidence fails to support this objection. 

Objection 5. This objection is based on the distribution by Petitioner, on 

November 1 or 2, of a three page “memorandum” or handbill, dated October 


7 

For purpose' of this objection I shall assume without determining that Dr. Lindsay 
was an agent of Petitioner and was speaking on behalf of Petitioner. 

Q 

Since I find no misrepresentation, I need not nor do I decide whether, had the mis¬ 
representation occurred and further, had it been found to constitute a substantial one, it 
would have formed a basis for setting aside the election, in face of the fact that the Em¬ 
ployer had adequate opportunity between November 1 and November 7, the first day of 
the election, to effectively respond, all the more since the Employer and not Petitioner 
could be expected to have ready access to the correct information. 
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31 (Exhibit D attached hereto) to all faculty members and administrative per¬ 
sonnel at the College, a memorandum which, the Employer contends, contained 
several material misrepresentations, described below in items A through G, each 
of which constitutes, separately, a ground for setting aside the election. 

Item A - The Employer alleges that the handbill contained a mate¬ 
rial misrepresentation in Petitioner’s statement to employees that if they 
voted “yes” for Petitioner it would mean that Petitioner would be re¬ 
cognized as the employees’ bargaining agent and this is what the Employer 
finds objectionable - “for the very first time,” employees would have 
“some say" in what went into their “contract.” 9 The claim of Petitioner 
that employees would for the first time have “some say” constitutes a 
material misrepresentation because, in truth, according to the Employer, 
the faculty have had “some say” constitutes a material misrepresentation 
because, in truth, according to the Employer, the faculty have had “some 
say” in their contract term since 1969. 

Since about 1 °69 one or more committees representing faculty have 
met with administration representatives to discuss, inter alia, salary scales, pen¬ 
sions and health, life and disability insurance. In 1970 and again in 1972, 


Q 

The pertinent section of Petitioner’s leaflet from which the above statement is taken 
is quoted here in full, as follows: 

Q. Precisely what am I voting for or against? Is this a vote for or against hav¬ 
ing a union at Mercy College? 

A. The question you will see on the ballot reads as follows: Do you wish to 
be represented for purposes of collective bargaining by MERCY COLLEGE 
FACULTY COUNCIL? ” You are not voting to accept or reject any union 
affiliation. A “yes” vote will mean that your already existing organization 
will be recognized by the N.L.R.B. as your bargaining agent and therefore 
will have the sanctions of New York State and Federal law to back up its 
action on your bcl.ilf. Equally important is the fact that for the very 
first time you will have some say in what goes into your contract. (Em¬ 
phasis supplied). 
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reports on the discussions were widely distributed to the members of the facu¬ 
lty. There were also general faculty meetings to discuss and in some cases to 
approve, the matters which had been discussed with management. On May 7, 
shortly after the filing of a representation petition with the Board. 10 Dr. 

Donald Grunewald, President of Mercy College, in a personal address to the 
faculty, recounted the history of faculty participation in the negotiation of 
faculty salaries and other benefits. From the foregoing, it is abundantly 
clear that the faculty had “some say” as to what went into f heir contracts 
prior to November 1973. Therefore 1 find that the claim of Petitioner that if 
it were c< rtified as bargaining agent employees would “for the first time” have 
some say in what went into their contract, constitutes a misrepresentation. 
Additionally, though the matter is not entirely free from doubt, 1 would find 
too that the misrepresentation was a substantial one because Petitioner was in 
effect telling employees they had had no say whatsoever in the past in matters 
as important to them as conditions of employment. 

However, as the Board stated in Hollywood Ceramics C npanv, Inc., 1 
even a substantial misrepresentation of fact by a party will not be sufficient 

grounds for setting asside an election where the employees possessed indepen¬ 
dent knowledfJ with which to evaluate the misrepresentation. 

In the case at hand, 1 find that the employees did possess such knowl¬ 
edge. The question of faculty participation in the administration and in 
setting their terms and conditions of employment had long been a matter of 
concern to both parties. With the filing of Petitioner’s first petition on May 

A petition for the Mercy College faculty was filed by Mercy College Faculty Coun¬ 
cil (affiliation pending - NYSUT - NEA/AFT-CIO) on May 4, 1973, in Case No. 2-F,C-16!68 
but withdrawn on May 17, 1973. The instant petition was filed on May 17, 1973 by 
Mercy College Faculty Council. 

1' Dr. Grunewald’s speech is attached hereto as Exhibit E. 

12 140 NLRB 221,224. 




4, the subject became a campaign issue. Thus, at the general faculty meeting 
of May 7, a motion was made from the floor (and passed) accusing the ad¬ 
ministration of interrupting the accepted procedure for determining salary, and 
asking that the “faculty continue to seek as their right the participation in de¬ 
termining salary.” At this same meeting President Grunewald, in a long speech 
delivered to the assembled faculty, reviewed the history of faculty participation 
in college governance, and expressed a preference for a system of collegial gov¬ 
ernance over intrusion by an outside organization, a system based on “shared 
authority,” with the faculty, administration, the students and others participat¬ 
ing (Exhibit E). He cited as a specific example of his concept of college 
governance an improvement in fringe benefits “successfully negotiated” by a 
faculty committee and the administration. Clearly Dr. Grunewald was illus¬ 
trating for the assembled faculty a sample of their “say” in improving then- 
conditions of employment. 

On or about November 1, Petitioner distributed the flyer of which the 
Employer complains. At more or less the same time, though apparently not 
in response to Petitioner’s flyer, the Employer distributed a three page letter 
over the signature of Dr. Grunewald, dated November 1, to the unit employ¬ 
ees (Exhibit F) urging them to vote “no” and again reminding the faculty, al¬ 
beit briefly, of the governance responsibilities “shared” by the faculty meeting, 
faculty committees, and the administration, a statement which, whether con¬ 
sidered separately or in conjunction with the May 7 speech of Dr. Grunewald, 
reaffirms the Employer’s position of a “say” by the faculty, in contradiction 
of the objected-to-statement of Petitioner. 

It is clear that faculty participation in college governance and in determi¬ 
ning salaries and other conditions of work was a campaign issue and was dis¬ 
cussed as such by both sides. In these circumstances, I conclude that the 
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faculty was in a position to recognize and independently evaluate Petitioner’s 
statement which the Employer finds objectionable. Accordingly, I find insuf¬ 
ficient support for this objection (Item A of Objection 5). 13 

ITEMS B. C. AND D. If. ,s October 31, 1973 memorandum to the fac¬ 
ulty (Exhibit D herein), the Petitioner propounded the following question and 
answer: 

m 

Q. - If union affiliation is not involved in this election why am 
I constantly hearing suggestions and talk as though it is? 

A. — Primarily for two reasons: ^ 

1. The administration is trying to leave the impression 
that this election is to bring in a union, (presum¬ 
ably on the assumption that the idea will cause many 
faculty members to vote No.) For example, the Ad¬ 
ministration spent thousands of dollars of college 
funds over the summer to foist off on the N.L.R.B. 
officials the notion that the faculty Council was a 


Additionally, I note that the Employer was aware on Novembei 1 or 2 of the spe¬ 
cific misrepresentation of which it complains. The election was on November 7. The Em¬ 
ployer therefore had an adequate opportunity to reply either by mail or by insertion in the 
boxes of faculty members, to this particular statement of Petitioner had it elected to do so. 
(It had of course otherwise publicized its position on faculty participation during the cam¬ 
paign). Its failure to do so would bar as a viable objection its present contention that 
Petitioner’s campaign material of November 1 prevented the exercise of a free choice by 
the employees. See N.L.R.B. v. Louisville Chair Co., 385 F.2d 922, 927 C.A. 6), cert. den. 
390 U.S. 1013, where the court said, in pertinent part: “Having deliberately by-passed 
its opportunity to reply the Respondent cannot now contend that the Union’s campaign 
material, which was refutable, prevented the exercise of a free choice by its employees in 
the election of their bargaining representative.” See also The Holtite Manufacturing Co 
Inc., 146 NLRB 385, 387. 


I 
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“fronting operation" for a union and therefore 
that the organization's name on the election 
ballot should claim that an affiliation is pendi.ig 
with various unions (N.Y. State United Teachers, 
etc.). However, the officials held as follows: 

“Based on the foregoing, and on the record 
as a whole. I find that the Employer has 
failed to support its contention that Petitioner’s 
name is incorrect or misleading. No justifica¬ 
tion exists at this time for requiring Petitioner 
to add to its name words to the effect that it 
is in process of affiliating with some other 
organization, an action its membership has not 
and may never authorize. Nor is there any sub¬ 
stance to the Employer’s allegation that Peti¬ 
tioner ... is a “front” for NYSUT . . . .” 

2. The second reason you hear so much talk about Union 
is that many faculty members argue in favor of affili¬ 
ation. claiming that the Faculty Council will not really 
be worth much - even with the forthcoming legal 
status - without the resources that would come with 
union affiliation such as legal assistance, specialized 
knowledge in negotiating, the resources of an organi¬ 
zation larger than ourselves, etc. 

It is the employer’s contention that the quoted excerpt from my decision 
constitutes a “mischaracterization” of that decision, that the excerpt was quoted 
out of context and that portions thereof were excised, thereby materially 
misrepresenting the decision. 

I have carefully compared Petitioner’s statement with my decision in this 
case and find that the portion excerpted and quoted by Petitioner does not 
mischaracterize that decision. Nor do I find that the excerpt has been quoted 
out of context, as that term is commonly understood, particularly in view of 
the frame of reference in which it has been placed by Petitioner, and even 
less does it, in the context in which it has been used, constitute a material 
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misrepresentation. Finally, the two excised portions, which excisions were prop¬ 
erly noted by ellipses in Tetitione ’s statement, do not materially alter the mean¬ 
ing of my decision. 14 

For all the foregoing reasons 1 find no merit to Items B, C and D of Em¬ 
ployer's Objection 5. 15 

Item E. Petitioner presented the following question and answer in its cam¬ 
paign memorandum of October 31 which it distributed to members of the fac¬ 
ulty on November 1 or 2. 

Q. - Who is in the Faculty Council? Is it the advisory Board 
group of people? 

A. - No. Virtually everyone teaching at Mercy is automatically 
a member by the terms of the By-Laws of the organiza¬ 
tion. 

The Employer contends tha t Petitioner’s statement on membership, quoted 
above, constitutes a material misrepresentation of fact because of certain omis¬ 
sions therein of the true facts relating to membership, which facts may be 
found in Petitioner’s By-Laws. The pertinent provisions of the By-Laws as 
adopted on October 4, 1972 provide: 


The excised portions of my Decision, as indicated by the ellipses, in order of ap¬ 
pearance, are as follows: 

(1) “which was independently formed, with its own officers, constitution and by¬ 
laws and which is structured and administered independent of NYSUT,” 

(2) “merely because it sought and accepted assistance from that group in efforts 
to secure recognition from the Employer.’’ 

^ Moreover, and for reasons set out by me in footnote 13, supra. I find that the 
Employer had an adequate opportunity to reply to Petitioner's alleged misrepresentations. 
It’s failure to do so constitutes an additional reason for my conclusion that the objection 
does rot form grounds for setting aside the election. Footnote 13, supra 
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Article III. Members 

Section 1. All persons carrying a teaching load of six hours or more 
at Mercy College are members of this Council. Persons carrying a let¬ 
ter of appointment to teach less than six hours are associate members 
with one-half-vote. 

Section 2. Librarians by virtue of their function and rank shall be eli¬ 
gible for membership in this Council. 16 
Article IV. Dues and Finances 

Section 1. Dues are five dollars per academic year, payable on the first 
day of classes. 

Section 2. Members who have not paid the current year’s dues within 
thirty days after the due date are ineligible to vote in Council meetings 
that semester, except that a member may reinstate his voting privileges 
at any time by paying the current dues at least one week before the 
next meeting. 

The Employer’s objection is grounded on its claim that the term “letter 
of appointment to teach less than 6 hours” (Article 111, Section 1, above) is a 
document which is given to administrators of the college with the result, ac¬ 
cording to the Employer, that part-time faculty members who are not adminis¬ 
trators but who teach less than 6 hours, and who constitute about 15% of the 
voting unit, were and are excluded from membership in the Mercy College 
Faculty Council, all of which is contrary to Petitioner’s assertion that “virtual¬ 
ly” all teaching employees are members under the By-Laws. 

The Employer further maintains that to be a voting member of the Mercy 
College Faculty Council, employees have to pay the dues for the current 
1 6 

This provision was added by an amendment on March 5, 1973. 



V 
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academic year and that here again Petitioner’s literature omitted facts of suffi¬ 
cient importance to constitute a material misrepresentation warranting that the 
election be set aside. 

The investigation established that during 1972, there were discussions 
among the faculty and a number of meetings looking toward creation of a 
faculty organization with appropriate by-laws. 17 The By-Laws in their present 
form were adopted on October 4, 1972. It was the intention of the By-Laws 
as adopted to establish an organization which was open to all persons who 
taught at Mercy College whether full-time or part-time. 

As for the phrase “letter of appointment to teach” used in the By-Laws, 
it was, according to Drs. Grow and Lindsay, used to refer to a form letter 
given by the College to a part-time faculty member, appointing that person to 
teach a particular course, and which also constitutes the only written evidence 
of that person’s employment. (See Exhibit G attached hereto, as an example 
thereof). Dr. Lindsay, who drafted the By-Laws, added that the term was in¬ 
serted to require that members be in possession of some documentary evidence 
they held a teaching position. 

The investigation further established that the employment relationship be¬ 
tween the College and its teaching and administrative personnel is fixed by one 
or more of several types of documents. Full time faculty receive what is en¬ 
titled a full time faculty contract, drafted in more or less conventional contract 
form. Some of the full-time faculty may also receive a supplementary or ex¬ 
tra load contract in the form of a letter, while others under contract receive a 
letter requesting them to serve in an administrative position, with a reduction 

17 The facts set out below on the adoption and interpretation of the by-laws is based 
on sworn statements of Dr. Ann Grow, Petitioner’s president, who was very active in organiz 
ing Petitioner and in the discussions of the By-Laws, and of Dr. James Lindsay who drafted 
the By-Laws. 






or complete elimination of teaching load. 18 In the latter instance, the faculty 
member may be advised that the teaching requirement of his academic contract 
will be fulfilled in the performance of his administrative duties. 

Unlike full-time faculty whose employment status is fixed by a convention¬ 
al form contract, part-time faculty receive a form letter which the Employer 
characterizes as a part-time teaching contract (Exhibit G). The Employer asserts 
that the term used in Petitioner’s By-Law. “letter of appointment to teach,” 
refers to a letter, and not a contract, given to administrators fixing their em¬ 
ployment relationship, as distinct from the contract, albeit in letter form, given 
to part-time teaching faculty. Therefore, it contends Petitioner’s campaign 
statement that “virtually everyone teaching at Mercy is automatically a member 
by the terms of the By-Laws . . .” is misleading and a misrepresentation since 
non-administrative part-time teaching faculty with a course load of less than 6 
hours are not encompassed as members by the “letter of appointment” referred 
to in the By-Laws. (Emphasis added in the quotation) 

1 find no merit to this contention of the Employer. It is true that the 
document used to appoint part-time teachers, though in the form of a letter 
from the administration to the teacher, is signed and returned by the teacher 
to the Employer and is therefore a contract. It is also true that the document 
used for administrative personnel is strictly speaking a letter which “requests” 
the recipient to assume or continue with certain administrative functions. As 
is clear from the face of these “administrative” letters they are really supple¬ 
ments to, or modifications of the existing “academic contract” of the employee 
in question. (Sec Exhibit II, I and J) 

18 

See Exhibits H, I and J, as examples. 

It appears that some full time administrators receive only a letter appointing them 
to their administrative positions. 
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In any event, however, when we examine the letter-contract form given to 
part-time teachers (Exhibit G) the intent of the document is clearly stated there¬ 
in. The recipient is receiving an “ appointment as a part-time lecturer.” (Em¬ 
phasis supplied). The document also requests that a copy of the “letter” be 
endorsed and returned as an acknowledgement of “your appointment.” On 
its face, therefore, the form letter-contract used by the Employer may reason¬ 
ably be construed as a “letter of appointment to teach,” since it contains all 
the elements of that term, a term used by Petitioner in its By-Laws to estab¬ 
lish the criteria for membership for part-time teachers, not administrators. 

There is a further consideration. When one examines samples of the let¬ 
ters of appointment given to administrators, it is clear from their face that they 
do not involve a request to teach but rather a request to serve in an adminis¬ 
trative position. (Exhibits H, I, J). This, of course, is precisely what the Em¬ 
ployer is alleging with respect to these letters. However, it does not follow 
that these letters of appointment are what Petitioner had in mind in its By- 
Laws which refers not to “letter of appointment” but to “letters of appoint¬ 
ment to teach.” (Emphasis Supplied). Not only do the letter samples (Exhi¬ 
bit H. I, J) to administrators address themselves to purely administrative assign¬ 
ments; they specifically excuse the recipient from the “teaching requirement 
of his academic contract while engaged in his administrative position. 19 
When the foregoing factors are viewed in the light of the interpretation 
placed on the By-Law term by its drafters, I conclude and find that 

19 The letters state that the administrative functions of the position will fulfill the 
teaching requirements of the person’s academic contract. 
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Petitioner’s By-Laws do not exclude part-time faculty who teach fewer tha . 

6 hours. 20 Accordingly, and since this provision of the By-Laws does not, 
as alleg:d by the Employer, exclude from membership the approximately 
15% of the voting unit who are “part-time faculty members who are not 
administrators and who teach less than six hours,” I tind no merit to the 
Employer’s claim of a material misrepresentation by Petitioner in the latter’s 
statement that “virtually everyone teaching at Mercy is automatically a mem¬ 
ber by the terms of the' By-Laws. 

Tire Employer is also alleging that the failure of Petitioner to advise the 
faculty, in the portion of the handbill quoted at the opening of this section, 
that employees have to pay dues to be a voting member, is a material misrepre¬ 
sentation. Reference to the By-Laws, supra, shows that “members” who have 
not paid their dues by a certain date are “ineligible to vote in Council meet¬ 
ings . . However there is nothing in the By-Laws to condition membership 
in Petitioner itself on payment of dues. The omission by Petitioner of this 
factor, whether considered by itself or as it relates to Petitioner’s claim ot 
“automatic” membership, does not constitute a misrepresentation. 21 

It is not without significance that President Grunewald made a statement at one 
point which in essence agrees with the liberal interpretation place on membership eligibility 
by the drafters of that provision. In his prepared speech to the faculty on May 17, Presi¬ 
dent Grunewald stated: “Some groups have apparently already been excluded from the 
Faculty Council although the by-laws provide for participation by the entire faculty. (Em¬ 
phasis added.) Exhibit E. page 5, line 16). President Grunewald was referring to the re¬ 
presentation petition which asked for a unit of full time faculty only, and not part time 
faculty. 

Additionally, and for the reasons stated by me in footnote 13, supra, I find the Em¬ 
ployer had an adequate opportunity to respond to the Petitioner’s statement, had it elected 
to do so. It cannot, in the circumstances, now contend that Petitioner’s statement prevent a 
free choice by the employees of a bargaining representative. See Louisville Chair Co., supra. 





Item F. In its October 31 memorandum to the faculty (Exhibit D), Petition¬ 
er propounded the following question and answer. 


Q. - Will a “Yes” vote change the existing status of such 
basic things as tenure, the probationary period, etc? 

A. - No. All matters of faculty rights, status, benefits, etc. 
would become part of the content of a legally binding 
contract with any abridgement subject to legal redress. 

For example many faculty members thought we had 
a right to elect Department Chairmen until that prac¬ 
tice was summarily eliminated by the administration. 

Such matters could be more effectively challenged. 

It is the Employer’s contention, that although the above matters would to 
the extent required by law become the subject of collective bargaining, there is 
no legal requirement, as implied above, that “they would become part of a 
legally binding contract . . .” (Emphasis supplied). 

In his letter of November 1, the faculty members (Exhibit F herein), urg¬ 
ing a “no” vote, President Grunewald stated, in pertinent part: 

Some of you have asked whether the advent of collective bargain¬ 
ing would mean that there would be negotiations over who would 
be appointed as administrators and about the planning, priorities 
and management of the College. The federal labor laws do not 
require such negotiations. Rather they limit the area of manda¬ 
tory bargaining to negotiations about wages, hours and other terms 
and conditions of employment. Despite what you may be hearing, 
the advent of collective bargaining would not mean that the Faculty 
Council would have any more rights than any other private sector 
labor union. As you know, such organizations have little or 
nothing to do with management policy formulation in the enter¬ 
prises with which they are associated. All faculty should know 
that under the federal law the administration is prohibited from 
making any promises that might affect the outcome of the elec¬ 
tion and we have, therefore, faithfully refrained from doing so. 

The Faculty Council, on the other hand, may lawfully promise 
you anything. It is not, however, required, by law or otherwise 



to produce on any of these promises. In these circumstances, 
no one can say in advance, with any degree of certainty, what 
the terms of a particular collective agreement will be. The con¬ 
tinuance of existing benefits provided by the College , as well as 
the union demands, are all subject to negotiations that on some 
occasions may include threatened or real economic warfare. (Em¬ 
phasis supplied) 

Assuming arguendo that Petitioner’s statement constituted a misrepresenta¬ 
tion, the Employer’s letter of November 1 was a concurrent statement relating 
to the subject and in effect a response, and employees could evaluate for them¬ 
selves the conflicting campaign statements. In the circumstances I tind the 
statement in issue could not have had the kind of impact on the election which 
would warrant setting it aside. 22 

Item G. In its October 31 campaign memorandum Petitioner set forth the 

following question and answer: 

Q. - What if it came to the extreme situation of a strike, 
would I have to participate, picket, etc.? 

A. — We cannot imagine this administration, or any future 
administration, interested in pushing matters to that 
extreme. In any case, strikes can never be called un¬ 
less you, the members of the bargaining unit, vote for 
it. 

The Employer contends that this statement constitutes a material misrepre¬ 
sentation of fact. In support of its position, the Employer adverts to pages 
100 to 104 of the transcript of the record of the Board hearing in the instant 
case 23 as establishing that the Advisory Board of Petitioner has authority to 

“ I find no significance in the fact that the Employer may not have been aware, 
when preparing its letter dated November 1, of the specific contents of Petitioner’s leaflet 
of October 31. The conflicting claims were made more or less concurrently. 

23 


Exhibit K attached hereto. 









disregard the wished of the membership; that there is nothmg in Petitioner s 
By-laws which restricts strikes to those situations in which members have voted 
therefor, and that the law permits a labor organization to fine its members 
for failure to participate in a strike. 

The Petitioner’s By-laws are silent on the matter of strikes. Petitioner’s 
statement which the Employer finds objectionable may reasonably be viewed 
as a committment by Petitioner to the members of the bargaining unit that no 
strike would be called unless they voted it, and therefore not a misrepresenta- 

ton at all. 

As for the Employer’s claim, which it bases on pp. 100-104 of the tran¬ 
script that the Advisory Board 24 of the Petitioner has authority to disregard 
the wishes of the membership, the investigation revealed the following. At a 
meeting of Petitioner’s members on May 9, a resolution was passed to the 
effect that the unit for which Petitioner would seek Board certification was to 
consist of full-time teaching faculty and librarians. The minutes of that meeting 
clearly state there was a discussion on the motion before it was passed, but 
do not indicate what was said therein. Subsequently, at the joint coherence 
of the parties at the Board office on May 17 in connection with the repre¬ 
sentation petition filed by Petitioner, Petitioner was represented by 4 of the 
6 members of its Advisory Board, including Dr. Ann Grow, Petitioner’s presi¬ 
dent. These representatives agreed to include part-time faculty in the unit. 

At the representation hearing on June 7, Dr. Grow, under cross examination 
by the Employer’s attorney (pp. 100-104 of the transcript), admitted there 

24 The Advisoiy Board, according to Petitioner’s By-laws, consists of the^ 3 officers 
of Petitioner and three elected members. (Article VII, Section 1). Article V.l, Section 
2, which is pertinent to the issue raised by the Employer’s objection reads: The A vi- 
sory Board shall have general supervision of the affairs of the Council between its bus - 
ness meetings and shall perform such other duties as specified by these By-laws. The 
Board shall be subject to the orders of the Council and none of its acts shall conflict 
with action taken by the whole Council.” 
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was nothing in the minutes of Petitioner’s May 9 membership meeting to indi¬ 
cate that the position of the memebership that the unit consists of full-time 
faculty was negotiable or which authorized the Advisory Board to take any 
action in conflict with that of the membership. 

Based on the foregoing, the Employer contends that the Advisory Board 
disregarded the wishes of Petitioner’s membership on the unit issue, as those 
wishes were reflected in the membership resolution passed on May 9 and by 
analogy could presumably disregard the membership’s wishes on a strike. Con¬ 
sequently Petitioner’s statement in its leaflet that strikes can never be called 
unless the membership voted for it. is a material misrepresentation. 

An examination of the entire testimony of Dr. Grow on this issue, and 
not just the portion adverted to by the Employer, establishes that in the disr 
cussion on the motion to seek a unit of full-time faculty, at Petitioner’s meet¬ 
ing of May 9, it was recognized that the status of the part-time faculty would 
be one of a number of issues in the representation proceeding, and that Peti¬ 
tioner’s representatives would have to enjoy the right to negotiate on these 
issues and would probably not be able to win on all of them. (See pp. 94, 

95, 108-111, 118-119 of the transcript, attached hereto as Exhibit L). 

The Employer has disregarded the uncontradicted testimony of Dr. Grow, 
summarized above. I find that the Employer’s allegation, based as it is on a 
limited portion of her testimony, can not be sustained and further, that in the 
circumstances herein it borders on the frivolous. 

As for the Employer’s allegation that the law permits a labor organization 
to fine non-striking members, it is irrelevant to the issue raised here. 

Eor all the foregoing reasons, i find Item G of Objection 5 to be with 
mert. 25 

I also find that the Employer had adequate opportunity to respond to Petitioner’s 
statement and on this ground too I find no merit to the objection, for reasons stated more 
fully in footnote 13, supra. 


I 
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Objection 6. The Employer’s objection relates to a handbill of Petitioner's 
Advisory Board, dated November 4, 1973 (Exhibit M. attached hereto) which 
Petitioner placed in the mail boxes of faculty members and administrators on 
the Employer’s premises on Novembers 5 or 6, The objectionable statements 
are to be found in the second paragraph of the portion of the handbill quoted 


below: 


Past experience at Mercy teaches us that it is very important 
that our faculty express itself collectively. In the last five years 
we have seen a complete turnover of students, of course, but 
also, three separate administrations and at least a 507r turnover 
of members of the Boaid of Trustees. It is the faculty that re¬ 
presents the stable element of continuity for Mercy. 

Also, many of us remember that outside accrediting agencies 
such as Middle States, have given us fair warning that unchec e 
administrative authority will lead to rash and arbitrary decision¬ 
making - “authoritarian" was their word. 

Moreover, yoo may remember that we have tried the idea ot 

a collegial Senate and it failed of support large), wer the 
issue of its built in administrative veto power. We wonder 1 
we can really hope for any better results from the ^ministra¬ 
tion’s new governance proposals unless there is united faculty 
support to insure that a reasonable distribution of authority 

will ensue. 


According to the Employer the statements materially misrepresent the 
comments of the Middle States accrediting agency. These comments appear 
in a report prepared by the evaluation team of the Middle States Association 
of Colleges and Secondary Schools (herein Middle States), the accediting body 
for schools such as Mercy College. The Middle States report was submitted to 
Mercy College in about March, 1968, and reads in pertinent part, as follows: 


Faculty Organization 

Within the past year, by-laws, including definition of duties, 
have been developed for each faculty-administrative standing 
committee. Some committee members are elected by the 








faculty as a whole, but committees are advisory only to the 
appropriate administrative officer. The actual decisions thus 
rest with the administration. Mercy College does not yet have 
a faculty organized as a deliberative and legislative body with 
its own by-laws and control of educational policies and curri¬ 
culum. 

Since the current President and Dean for Academic Affairs 
operate by arriving at consensus, the faculty at Mercy do in 
fact have a strong voice in determining the educational program. 

However, should there be a change in administration, the way 
is open for autocracy. 

We understand that you are fully aware of this danger and are 
moving toward some form of faculty government - possible 
a senate. The type of government is entirely your own affair, 
but we suggest considering whether it would be simpler and 
just as effective for a faculty the size of Mercy’s to act as a 
whole rather than through elected representatives. The pre¬ 
sent standing committees would under this plan report to 
the faculty. 

As to the present committee structure, we are not entirely 
clear as to the differences in the responsibilities of the Aca¬ 
demic Delegates (Department Chairmen) and the Faculty 
Curriculum Committee. Unless this situation is clarified, you 
may have in fact two curriculum committees which could 
cause not only duplication of effort but conflict. 

The Employer contends that the Middle States report indicates the facul¬ 
ty have a strong voice in determining the educational program and that it 
praises the College for such faculty involvement. Then, to quote the Employer, 
Middle States “only as an afterthought cautioned that the possibility existed for 
the development of an 'autocracy. Clearly the main thrust of the Association’s 
report was contrary' to the statement in the Faculty Council’s handbill.” Fur¬ 
thermore, since Middle States can grant or withhold accreditation and thus 
“made or break the College,” Petitioner’s claim of an unfavorable report on 
the College administration, when, according to the Employer, the contrary was 
true, is a material misrepresentation. 
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The Employer further contends, in substance, that Advisory Board members, 
who issued the November 4 handbill had special knowledge of the facts since 
they were present when the report was first released and widely discussed and 
that other and newer unit members would for this reason accept their inter¬ 
pretation. The misrepresentation is also compounded, according to the Em¬ 
ployer, by the substantial turnover in the faculty since the report was issued, 
and the unlikelihood that other faculty members would seek out the report. 

The threshold issue is whether the disputed statements constituted a 
material misrepresentation. I have carefully read and compared the relevant 
portions of the two documents and conclude that Petitioner’s handbill does 
not constitute a departure from the truth. Although it is true, as claimed by 
the Employer, that the Middle States report makes some favorable comments 
on the extent of faculty involvement, it is also true, and this is admitted by 
the Employer that the report “cautioned that the possibility existed for the 
development of an autocracy. ” This last is not far removed from Petitioner’s 
reading of the Middle States report of a . fair warning [by Middle States] 
that unchecked administrative authority will lead to rash and arbitrary decision 
making . . .” (Emphasis added by me only in Petitioner’s quotation). 

As for the Employer’s contention that the section quoted by Petitioner 
was misleading because it constituted only an “afterthought’’ in the Middle 
States report, reference to the report, supra, makes it clear that both prior to 
and following the favorable comments of the report, concern was expressed 
by the accrediting agency over the extent of faculty participation in admini¬ 
stration. 26 It was therefore hardly an “afterthought” by Middle States. 

~ 6 Thus, the report first states that “. . . committees are advisory only to the appro¬ 
priate administrative officer. The actual decision thus rests with the administration.” 

This is clearly not a favorable comment. The report goes on to find however that since 
the “current administration operates by arriving at consensus, the faculty do have a 
“strong voice” in determining the educational program. But the report then issued the 
caveat which gave rise to the issue before me that, should there be a change in admini¬ 
stration, “the way is open for autocracy.” 
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When the issue raised by the Employer is viewed in its full context, I 
find contrary to the contention of the Employer, that it can as persuasively be 
argued that the thrust of the Middle States report did not favor the Employer, 
(as reflected in the section of the report cited by the Employer) as that it 
did favor the Employer. At worst. Petitioner may possibly be charged with 
asserting a half-truth. But as the Board stated in Hollywood Ceramics, supra, 
half-truths, though not condoned, would not be grounds for setting aside an 
election. 7 In any event. I find that Petitioner’s statement, whether a depar¬ 
ture from the literal text or not. was not so consequential as to warrant set¬ 
ting aside the election. 28 
THE CHALLENGES 

1. The marked ballots 

At the count. Petitioner objected to the validation of the ballot 
marked herein as Exhibit A, as a “no” vote, contending that the ballot should 
have been declared void because it provides a means for identifying the voter. 

I have carefully examined the ballot in question. It contains the word 
“yes” printed (or written) in the second horizontal section of the ballot, be- 
le tnd immediately following the last word of the standard Board questions 
found in tliis section, which is: 


At page 224, fn. 6. 

■JO 

*■ The Employer also claims that the employees would have had reason to believe 
the Advisory Board had special knowledge of the Middle States report which would tend 
to enharce the impact of the alleged misrepresentation on the employees. However 1 see 
no grounds for concluding that employees would believe that the Advisory Board had any 
more intimate knowledge of the Middle States report than did the College administration. 
Moreover, in view of my finding on the alleged misrepresentation, the issue is irrelevant 


/ 

■ s - 
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“Do you wish to be represented for purposes of 
collective bargaining by - 

MERCY COLLEGE FACULTY COUNCIL?" 

Over the “yes” there is heavy pencil shading, warranting the inference that the 
voter was attempting to obliterate the word. The ballot also contains an 
“X” in the designated “no" square, and no other marking. Since the ballot 
clearly reflects the voter’s intent to cast a “no” vote, and the other markings 
thereon do not inherently disclose the identity of the voter. 30 1 find the bal¬ 
lot was properly included as a “no" vote in the tally. 

The Employer challenged the validity of the Board Agent s decision to 
count as a valid “yes” vote the ballot identified herein as Exhibit B. The 
Employer contends that the ballot should be held to constitute either a "no 
vote or an ambiguous vote and therefore void The Employer further con¬ 
tends that the markings provide a means for identifying the voter, and the 
ballot should be voided on this ground too. 

The ballot in question contain an “X” in the designated no square, 
but the entire area of the square has been very heavily shaded over, though 
the outline of the underlying “X” is discernible. 31 The designated “yes 
square contains a standard “X". It is reasonable to infer from the heaving 
overshading of the “X” in the “no” box that the voter was attempting to 
obliterate the ”X” which he had made therein. When this is considered in 
conjunction with the unequivocal “X" in the "yes” box, I find that the 

29 In the xerox copy of the disputed ballot, attached hereto, the shading comes out 
much lighter than that in the original ballot. The outline of the underlying >es is also 
more clearly discernible in the more heavily shaded original. 

3 ^ KnapphSherill Company, 171 NLRB 1547, at 1548. 

31 The Employer in its brief to the Region refers to the "X" which is admittedly 
there, as appearing “under the thorough blacking out.” Unfortunately here again the 
xerox reproduction attached hereto as Exhibit B fails to reflect the heaviness of the 
overshading, and to a lesser extent, the clearness of the underlying “X." 
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voter clearly expressed his intent to vote that choice. 32 Nor do I find that the 
mark ngs in dispute were such as to inherently identify the voter. For the forego¬ 
ing reasons the ballot was properly tabulated as a “yes” vote, and I so find. 

2. Donald Thom 

Donald Thorn was challenged by the Board Agent because his name did 
not uppe ar on the eligibility list. Both parties contend that Thorn, who is admit¬ 
tedly part-time teacher, is ineligible to vote because he did not meet the defini- 
i:on of an eligible part-time faculty member set out in the Decision and Direction 
of Flection. 

With the consent of the parties, the Decision found eligible those part- 
time faculty members who were teaching part-time at the College in the fall of 
1973 and who also taught at least one semester in the prior academic year (fall 

1972 - spring 1973) and those teaching in the business department in the fall of 

1973 who also taught in one or more of the summer sessions in 1973. 

The investigation disclosed that Thom who was employed by the Employ¬ 
er during the fall of 1973 as a part-time lecturer in the Natural Science Department, 
taught in that department during the 1973 summer term. Thom has at no time 
taught in the business department and did not teach at the College on a full or part- 
time basis during any semester in academic 1972-73. 

In view of these facts 1 find, in agreement with the parties, that Thom 
was not eligible iw vote in the election. 

3. h'illiani Lindsey 

William Lindsey 33 was challenged by the Board Agent because his 
name was not on the eligibility list. It is Petitioner’s position that Lindsey 

“See Gifford-Hill <£ Co., Inc., 181 NLRB 729, where the Board held as a valid “no” vote 
a ballot which contained an “X” in the “no ” box and a single slant (diagonal) mark in the “yes” 
box which, according to the Board, the voter attempted to blur. The Board stated that it was 
reasonable "to infer from *he marking in the ‘yes’ box that the voter, lacking an eraser, attempted 
to blur with his pencil the slant mark he had made.” Though the method used by the voter in the 
case before me did not, properly speaking, consist of an attempt to blur over, the means used, 
namely the blacking out, just as validly reflected an intent by the voter to change or correct his 
choice. 

33 

Not to be cor (used with Dr. James Lindsay, referred to elsewhere in this report. 
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should be included in the unit and his vote counted, because he is a part- 
time instructor at the College, and does not fall into any of the excluded 
categories set forth in the unit description in the controlling decision. The 
Employer would exclude Lindsey as a supervisor, and as one of the College’s 
administrative personnel. 

Since July 1972, Lindsey has been serving as Director of the Commu¬ 
nity Leadership Program (CLP). 54 He has a full time teaching contract and 
a letter appointing him Director of CLP, which further advised him that his 
teaching load would be reduced to 3 semester hours. That in fact was his 
teaching load in the fall of 1973. 

As Director of CLP, Lindsey is in charge of the program, admin¬ 
ister it, and hires unit and non-unit personnel for CLP. Lindsey prepares 
the program’s budget which he submits to the College. He is responsible 
for the pieparation of program proposals and reports which are submitted 
to the Department of Education of the State of New York. (The State 
supplies substantial funding for the program). He consults frequently with 
personnel of the State Department of Education on matters relating to 
the program. He is in short responsible for the day to day operations 
of the program. 

Lindsey also is responsible for staffing the program. In July 1972, he 
interviewed and recommended the hire of Yvonne Burton, a social worker, 
and in July 1973, the hire of Alice (Woods) Warren, an academic advisor and 
of Joyce Carbine, a language arts specialist, and all three were hired. In Janu¬ 
ary 1974, he effectively recommended Carbin. s t -nination. He oversees the 
work of these employees, none of whom is ir» b bargaining unit. Lindsey 

•* 4 CLP is a program at the College designed to encourage and assist minorities and/or 
educationally deprived students. 
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has authorized Alice Warren to hire college students to serve as paid tutors 
for CLP students, and students have been hired under his authorization. 

In the fall of 1973 Lindsey selected four members of the college faculty, 
all unit personnel, to conduct developmental seminars tor program students. 
Lindsey negotiated with each of these faculty members the remuneration each 
was to receive, within the limits of his budget. In addition, Lindsey selected 
Tom Guglielmo, a unit employee, to teach a mathematics course to CLP stu¬ 
dents during intersession (January) 1974. Lindsey estimates that he spends 
more than three-fourths of his time administering the CLP program, and less 
than one-fourth of his time teaching and preparing for teaching. 

From the foregoing it is clear that Lindsey spends by far the greater 
portion of his time in administrative and supervisory functions. He has an 
effective voice in the hire and retention of the CLP staff (non-unit employees) 
and is responsible for their work. His supervisory responsibilities are a 
regular and continuing part of his work. 

With respect to unit employees, he selected the faculty members to con¬ 
duct the developmental seminars and negotiated their rates of compensation. 

In light of all of the above, I shall exclude Lindsey from the bargaining 
unit. 1 base my decision on the following factors. 

1. He is a supervisor within the meaning of the Act with respect to bar- 
graining unit personnel. 

2. In view of his supervisory functions and the fact that they together 
with his administrative functions 36 form by far the major portions of his 
work, and his teaching load takes up a relatively small amount of his time, I 
find that Lindsey does not share a sufficient community of interest with the 
unit employees to justify his inclusion in the unit. 

3 "'The following persons were hired under the program to teach in their respective 
specialties: Dorothy Balancio, sociology; Ronald Rebhuhn, history; William McManus, 
psychology; Sister Jean Marie Neillis, biology. 

•^’“Administrative personnel” are excluded from the bargaining unit by agreement of 
tire parties. There is no discussion or definition of the term in the record of the hearing 
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Accordingly, I sustain the challenge to his ballot and direct that it not be 

opened. 

4. Neil Judge 

Neil Judge was challenged by the Board Agent because his name was not 
on the eligibility list. It is Petitioner’s position that Judge should be included 
in the unit, and his vote counted because he shares a close community of in¬ 
terest with unit personnel as a result of his teaching courses and coaching duties 
at the College. The employer would excluded Judge from the unit tor one or 
both of the following reasons: he is a supervisor within the meaning of the 
Act; and he is one of the College’s “administrate “ personnel” as that term is 
used in the Decision and Direction of Election in this case. 

The investigation discloses that during the academic year 1972-1973, Judge 
held the title of Co-ordinator of Athletics under a twelve-month administrative 
letter of appointment. Judge also taught 8 hours in the tall semester and 6 
hours during the spring semester, although he did so without a supplemental 
teaching contract or additional remuneration. During that same period he 
served as coach of the soccer, men’s and women’s basketball teams and the 
baseball team. He was also in charge of the intramural basketball program 
at the College. 

This year, academic 1973-74, Judge holds the title of Director of Athletics 
and is employed under a twelve-month administrative letter of appointment 
similar to those entered into by the President, Deans, and other administra¬ 
tive personnel of the College all of whom the parties stipulated out of the 
bargaining unit. He also has a supplemental contract (in letter form) to teach 
3 hours per semester. In point of fact, according to Judge, he teaches 6 
credit hours per semester, but because the course enrollment is not large 
enough for two classes he receives compensation for only 3 credit hours. 

Judge has a bachelors degree in Physical Education. 
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In his position as Director of Athletics, Judge is responsible for the sched¬ 
uling of varsity sports events, preparing the department s budget, and for pro¬ 
curing athletic equipment within the budget assigned him. 

Judge’s coaching duties during the present academic year (1973-74) include 
soccer, men’s basketball, and baseball. Judge hired John Me Mahon, a student 
and a member of the men’s basketball team, and not a unit employee, to 
coach the women’s basketball team this season. He supervises Me Mahon’s 
work. 

Ronald Rehbuhn, a faculty member at the College, is serving in a volun¬ 
tary, non-paid capacity as a tennis coach. Judge learned of the arrangement 
for the first time when he was informed of it by Paul Hughes, Dean for Stu¬ 
dent Affairs. Judge states that during 1972-73 he had minimal or no duties 
with respect to tennis and that Dean Hughes had scheduled tennis matches 
for the current academic year. However, Judge is now scheduling tennis 
matches for 1974-75. Judge has also enlisted the aid of a student on a vol¬ 
untary basis as assistant men’s basketball coach, and he supervises his work. 

But the student receives no remuneration of any kind for his work. 

Based on the time he spent in his various duties during the past academic 
year (1972-73) and the present year to date (to approximately March 1, 1974), 
Judge will spend approximately 65% to 70% of his time during academic 1973- 
74 in coaching and teaching, and approximately 30% to 35% in administrative 
duties. These figures will vary generally with the sport in season. Thus during 
the month of September, 1973 he estimates he spent the majority of his work 
week in administrative duties connected with his athletic responsibilities; per- 

e 

haps two-thirds of his time was so spent. However from October 1973 to 
mid-March 1974, which Judge labels his basketball season, he spends perhaps 
30% of his time in administrative work, but much more in coaching which in¬ 
cludes not only team practice but time spent at the games themselves. 
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Baseball predominates from about March 15 to sometime in May, and here 
again hi> administrative duties consumes perhaps 25% of his time; coaching 
and teaching the remainder. From late May to about September 1, Judge is 
not involved in any school function except for a few days which he spends on 
administrative details. As indicated earlier, Judge is teaching 6 hours during 
the academic year, to which must be added some preparatory time. In the 
overall, and computed on an annual basis. Judge spends well over 50 percent 
of his working time in non-administrative duties. 

In support of exclusions, the Employer contends first that Judge is a 
supervisor having authority of the type described in Section -(11) of the Act, 
and specifically points to Judge’s supervision of the tennis coach, of John 
McMahon, the paid women’s basketball coach, and the assistant basketball 
coach. But the investigation establishes that Rehbuhn, the tennis coach and a 
faculty member, was not enlisted by Judge who first learned of the appoint¬ 
ment from Dean Hughes, Judge’s superior, on terms arranged by Hughes, terms 
which incidentally involved no compensation. At no time relevant hereto has 
Judge exercised any responsible supervisory authority over Rehbuhn. In fact 
his control over the tennis program itself was minimal or nonexistent until re¬ 
cently when, for the first time, he began to schedule team matches ( f or the 
1974-75 season). Based on the foregoing, 1 find that Judge is not a super¬ 
visor within the meaning of the Act, insofar as Rehbuhn is concerned. 

With regard to McMahon, and the assistant men’s basketball coach, both 
of whom are students at the College and non-unit personnel, Judge exercises 


There is some question whether in view of the voluntary non-compensated nature of 
Rehbuhn’s employment relationship with the College, he would qualify as an employee under 
the Act insofar as his tennis work is concerned, but I make no finding on this point. 






supervisory authority. Both were selected by Judge, and it is Judge who re¬ 
sponsibly directs their work. 38 

In New York University, supra, the Board, apropos the supervisory status of 
professional librarians, stated it would exclude as supervisors “only those profes¬ 
sional librarians who supervise other employees in the unit or who spend more 
than 50 percent of their time supervising nonunit employees.” 39 Judge’s super¬ 
visory responsibilities for the two student coaches take up well below 50 percent 
of his working time. To the extent that the Employer contends that Judge should 
be excluded because he is a supervisor of non-unit employees. I find the contention 
without merit and hereby overrule it. 

In further support of exclusion, the Employer contends that Judge is one of 
the College’s administrative personnel, as that term is used in the unit exclusion 
set forth supra. However, the record sheds no very clear light on the meaning 
which the parties intended to give to the term “administrative personnel.” The 
Employer points to the College’s last two catalogs where Judge is listed exclusive¬ 
ly as an administrator whereas everyone eligible to vote, so it is alleged, is listed 
as faculty. An examination of the two catalogs, for 1972-73 and 1973-74, does 
not give unambiguous support to this claim. For while it is true that Judge is 
listed under one of the several subdivisions of the Faculty of Administration 
and not at all under the Faculty of Instruction, 1 note that Irving Koslowe, listed 
only in the administrative section as Director, Law Enforcement Education 

With respect to the non-compensated student assistant, there is again, as with Rehouhn, 
a question that he is an employee within the meaning of the Act. If anything this individual’s 
employment relationship is even more nebulous than Rehbuhn’s. 

34 In Manhattan College, 195 NLRB 65, 66, the Board found athletic coaches to be pro¬ 
fessional employees under Section 2(12) of the Act. The coaches included two full time, four 
part-time (with no teaching responsibilities), and one coach who also taught. They all had 
academic degrees and at least one had a master’s degree. Judge has an academic degree. 
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Program, was on the eligibility list prepared by the Employer and voted without 
challenge. 40 

The Employer also contends that Judge does not attend faculty meetings or 
vote in faculty elections and this appears to be true. 

In evaluating the evidence on Judge, it is clear he is a multi-function employ¬ 
ee, engaged in administrative, coaching and teaching duties. But in fact coaching 
athletics is looked upon by the Board as a function “closely related to teaching," 
and athletic coaches have been included with professional faculty in a college 
unit. 41 And there is no doubt that Judge spends a very substantial part of his 
time in coaching. When his coaching work is combined with his conventional 
teaching, Judge is found to spend a majority of his time in non-administrative 
work. 

In discussing the unit placement of dual function employees who exercise 
both administrative and teaching functions, the Board, in Florida Southern 
College, 42 excluded those employees whose work was “primarily administrative" 
but included those holding administrative positions who appeared to have “a 
direct community of interest with the full time faculty and spend a substantial 
portion of their time using those professional qualifications in work functions 
similar to the full time faculty . . .” 43 1 find that Judge’s work is not pri¬ 

marily administrative and that he spends a substantial portion of his time in 

- t 

40 There are other ambiguities in the catalog listings. Thus department chairmen and 
also deans are listed under both faculties, administration and teaching. Yet the former were 
eligible to vote; the latter ineligible. 

4 ' Manhattan College, supra. 

42 196 NLRB 888, at 889-890. 

43 Ibid. In Manhattan College, the Board in describing the work of non-teaching 
athletic coaches found them to be using their professional qualifications in functions close¬ 
ly related to teaching, though it did not use the precise language quoted above from 
Florida Southern College. 
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coaching and teaching, and further, that he has a substantial community of in¬ 
terest with the faculty. 44 For these reasons I find that the challenge to the 
ballot of Judge to be unfounded. 


CONCLUSIONS 


Having found all of the objections of the Employer and the Petitioner to 


be without merit, they hereby are overruled. 

Having found the challenges by the Petitioner and the Employer to the 
ballots attached hereto as Exhibits A and B, respectively, as without merit, I 
hereby reaffirm their validity and their inclusion in the tally served on the 
parties. 

Having found Donald Thom and William Lindsey to be ineligible voters, 

1 direct that the challenges to their ballots be sustained and that their ballots 
not be opened and counted. 

Having found that Neil Judge is an eligible voter, I hereby overrule the 
challenge to his ballot and direct that it be opened and counted at a date to 
be fixed by me, and that thereafter an appropriate certification issue. 45 
Dated: New York, New York 


March 7, 1974 


Vs SIDNEY DANIELSON _ 

Sidney Danielson, Regional Director 
Region 2 

National Labor Relations Board 
26 Federal Plaza, Room 3614 
New York, New York 10007 


44 That he does not attend or vote at faculty meetings is in itself not determinative 
of the issue. In Florida Southern College, suprr, where the Board included dual function 
employees, it found that "most, if not all” of the group of six employees in question en¬ 
joyed faculty status and did vote. Thus, the Board was prepared to include them even if 
only “most” and not necessarily all, enjoyed faculty status and voted. In Manhattan College, 
supra, I note that the eligible coaches were not part of the academic faculty insofar as 
their coaching functions were concerned. Some of the coaches there did no teaching; only 
coaching. 

4 ^ Under the provisions of Section 102.69 and 102.67 of the Board’s Rules and Regu¬ 
lations, a request for review of thi: Supplemental Decision may be filed with the Board in Wash¬ 
ington, D.C. This request must be received by the Board in Washington by March 20, 1974. 






133 


EXHIBIT F 

[57134 EVDAE 

005316 [13013 MSCEV425523SUSDUPE 

RAAUIJHZ RUEVDEL0003 1201955-UUUU-RUEVDAE. 

FM MARIO A LAURO JR ASST EXEC SECY WASH DC NLRB 
10 RUEVDAE/4/Saul G Kramer Esq Proskauer Rose Goetz and Mendelson 
300 Park Ave New York NY 

TO RUEVDAE/4/Jack J Sissman Esq Eugene M Kaufman Esq 260 Park Ave 
South NewYork NY 

TO RUEVDAE/4/Mercy College Faculty Council Attn Dr Ann Grow Nand 
Richard E Miller Pres 555 Broadway Dobbs Ferry, NewYo k 
TO RUEVDAE/4/NLRB NewYork NY 
ST 

RE Mercy College 2-RC 16181. Employers request for review of regional 
directors supplemental decision is hereby granted with respect to objection 
1 as it raises substantial issues warranting review. In all other respects the re¬ 
quest for review is denied by direction of the board: 

ST 

NNNN 

[57134 EVDAE 



# 
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* * * • * * 

RE: MERCY COLLEGE 2-RC-16181 
DEAR MR. TRUESDALE: 

WE REQUEST RECONSIDERATION OF ISSUE TWO IN THE EMPLOYER’S 
REQUEST FOR REVIEW IN THE ABOVE MATTER IN LIGHT OF THE 
SUPREME COURT DECISION IN NLRB V. TEXTRON, INC., 85 LRRM 
2945 (APRIL 23, 1974). 

SINCERELY YOURS. 

MARVIN DICKER 

* * * * 

EXHIBIT G 

34 EVDAE 

163214 [13013 MSCEV410225 

RAAUIJHZ RUEVDEL0001 1341400-UUUU-RUEVDAE. 

FM Robert Volger Deputy Exec Secy Wash DC NLRB 

TO RUEVDAE/4/Marvin Dicker Esq Saul G Kramer Esq Proskauer Rose Goetz 
and Mendelson 300 Park Ave NewYork NY 
TO RUEVDAE/4/Jack J Sissman Esq Eugene M Kaufman Esq 260 Park Ave 
South NewYork NY 

TO RUEVDAE/4/Mercy College Faculty Council Att Dr Ann Grow and Richard 
Miller 555 Broadway Dobbs Ferry NY 
TO RUEVDAE/4/NLRB NewYork NY 
ST 

Re Mercy College 2-RC 16181. Employers Request for Reconsideration is hereby 
denied as it contains nothing not previously considered. By direction of the 
Board: 

ST 

NNNN 

[57134 EVDAE 
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EXHIBIT H 

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

* 

DECISION ON REVIEW AND ORDER 
On March 7, 1974, the Regional Director for Region 2 issued his Supple¬ 
mental Decision in which he overruled Employer and Petitioner’s objections to 
conduct affecting the results of the election, sustained the challenges to two 
ballots, and ordered the opening and counting of the third challenged ballot 
cast in the election held on November 7 and 8, 1973. 1 Thereafter, pursuant 
to National Labor Relations Board Rules and Regulations, the Employer filed 
a timely request for review of the Regional Director’s Supplemental Decision 
on the ground, inter alia, that he erred in overruling Employer’s Objection 1 
pertaining to a disputed ballot tabulated by the Board agent at the count as a 

“yes” vote. 

By telegraphic Order dated April 30, 1974, the National Labor Relations 
Board granted the request for review insofar as it related to Objection 1, and 
denied review *■ all other respects. 2 

Pursuant to the provisions to Section 3(b) of the National Labor Relations 
Act, as amend. , the National Labor Relations Board has delegated its authori¬ 
ty in this proceeding to a three-member panel. 

The Board has considered the entire record in this case with respect to 

the issue under review and makes the following tindings. 


1 The tally of ballots for the election showed that 42 eligible voters cast ballots for, 
and 41 against, the Petitioner. Three ballots were chaUenged. The challenges are determi¬ 
native of the results of the election. 

2 On May 6, 1974, the Employer filed a telegraphic request for reconsideration of 
the issue relating to the challenged ballot which the Regional Director ordered opened and 
counted. By telegraphic Order dated May 13, 1974, the Board denied this request. 
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The Employer’s Objection 1 relates to the action of the Board agent in 
..anting as a “yes" vote, during tabulation of the ballots at the conclusion of 
the balloting, a ballot marked as follows: 



The Regional Director found that this ballot was properly tabulated as a 
“yes" vote. He concluded that the intent of the voter was “clearly expressed” 
to vote that choice. He reasoned that there was a discernible “X” in the desig¬ 
nated “no” square which had been heavily shaded over, and the designated 
“yes” square contained a standard “X,” thus indicating the voter’s intent to 
vote “yes.” The Regional Director concluded it was reasonable to infer from 
the heavy overshading that the voter was attempting to obliterate the “X” in 
the “no” square which he had made. 

In disputing the Regional Director’s findings with respect to the ballot in 

question, the Employer asserts that the applicable test is whether the voter has 

clearly and unequivocably indicated his choice and that where there is reason¬ 
able doubt as to the voter’s intent, the ballot must be ruled void. It argues 
that the choice of the voter herein cannot be definitely and certainly ascer¬ 
tained and that the determination of the representation rights of the unit em¬ 
ployees should not possibly turn on such an ambiguously marked ballot. Fur¬ 
ther, the Employer points out that the ballot contains the admonition “if you 

spoil this ballot, return to the Board Agent for a new one” and the failure of 

the voter here to do so, at the very least, requires a finding that the intent of 
the voter is unclear. 
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1 m We find merit in the contentions of the Employer that the intent of 

® the voter here is not free from doubt and a ballot so marked should not be 

■ considered in determining the representation rights of the unit employees. 

*' In finding a ballot to be valid the Board requires that the intent of 

■ the voter in marking his ballot must be clearly expressed. Here the rnark- 

m ings in either of the designated squares, absent the marking in the other 

square, would be considered a clear indication of the intent of the voter. 3 
However, inasmuch as both designated squares have been marked in such a 
manner, the true intent of the voter cannot, in our judgment, be ascertained 
with the required degree of certainty. We deem as inadequately supported 
I speculation the inference d r awn by the Regional Director that the voter 

was attempting to obliterate his initial choice. Rather, we deem this is a 
8 spoiled ballot which she tld not be counted. Accordingly, we find this 

ballot to be void 4 and we shall remand the case to the Regional Director 
■ for the purpose of opening and counting the sole remaining challenged ballot 

and issuing a revised tally of ballots. 

8 It is hereby ordered that the instant case be, and it hereby is, remanded to 

the Regional Director to open and count the challenged ballot and issue a re- 
8 vised tally of ballots and an appropriate certification. 

Date. Washington, D.C. August 16. 1974 

® Edward B. Miller, Chairman 

Howard Jenkins. Jr., Member 

_ (SEAL) NATIONAL LABOR RELATIONS BOARD 

^ Bridgeton Trw >7, 124 NLRB 1047 

| 4 Gerber Plastic Company. 110 NLRB 260; Dorn back Furnace & Foundry Company. 

115 NLRB 350; Jefferies Banknote Co., 116 NLRB 265. 



\ 


i. 
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MEMBER FANNING, dissenting: 

Citing Gifford-llill & Co., Inc., 181 NLRB 729, the Regional Director 
found that the voter had clearly expressed his intent to vote yes by an unequi¬ 
vocal “X” in the “yes” box, considered in conjunction with the faint “X” in 
the “no” box which was “heavily shaded over.” Of considerable interest in 
this connection is the decision of the United States Court of Appeals for the 
First Circuit in N.L.R.R. v. Whitinsville Spinning Ring Company, 199 F.2d 585, 
588 (1952), dismissing the Boa.J’s petition for enforcement of a bargaining 
order. Because of erasure in the “yes” box, the Board there found the deter¬ 
minative ballot “clearly spoiled and mutilated” though the “X” in the “no” 
box was clear. The court said: 

Undoubtedly the Board in the exercise of the wide discreti 
powers conferred upon it by Congress could within the democratic 
framework have adopted a rigid policy or practice of regarding all 
ballots marked in an unorthodox manner as mutilated and there¬ 
fore void, in order to avoid disputes over ballots and thus expe¬ 
dite counting and the determination of bargaining representatives. 

It has not done so. however, but instead it has adopted a more 
liberal policy in conformity with the view which apparently pre¬ 
vails ii this country with respect to political elections , . . We 
must confess that we can find no logical reason why the Board 
should singi ' out an erasure, or an attempt at erasure, on a ballot 
for special treatment by considering all such ballots necessarily mu¬ 
tilated and therefore void. Moreover, it seems to us only fair that 
a voter should be apprised of such an extraordinary rule. While 
the statement printed on the ballot directed the voter to obtain 
a new ballot if he “spoiled” the original one, the word “spoiled” 
was in no way defined, and it is difficult for us to say that the 
average voter would consider a ballot “spoiled” merely because 
it contained a slight erasure. 'If departure from orthodoxy in 
marking ballots is to be countenanced by the Board at all, as u 
clearly is from the decisions cited above, then, in the absence of 
any question of voter identification, the problem is, as the Board 
has icpeatedly held, to discover if possible the voter’s intent. 

Here is is reasonable to conclude that the voter intended to obliterate, by 





4 








pencil rather than erasure, the “X” he had placed in the “no” box and did not 
consider the ballot spoiled merely because of this fact. I agree that the ballot 
was properly tabulated as a “yes” vote, as recommended by the Regional Direc- 
toi. 

Dated, Washington, D.C. August 16, 1974. 

John H. Fanning, Member 

NATIONAL LABOR RELATIONS BOARD 
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• Faro M.R3-4US 
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• * CJMTZD STATZS OF aHZIICA i, 

NATIONAL LABOH SZLATlOAS BOAXD 




In tS» U*ittr of 

JXRCY COLLEGE 

and 


Enployer 


KZSCY CCL LZZL FACULTY COUNCIL 

Pet Jtinner 


Case No. 2-RC-16131 

Date issued August 26, 1974 

Tjrpe o( election (Check oee): 

□ Consent Agreement 
1 1 Stipulation 

I 1 Board Direction 
- * (3 D* Direction . 

G * <w (?) 


REVISED TALLY OF BALLOTS 

(C«Mt.o| of CkaUmed Bollnte) 

The undersigned agent of the S^ianei Director certifies that the results of countir^ the 
challv>gad ballots directed to be counted by the Regional Director w 

August 26 , 1974 Million of these ballots to the origioel Tally of 

Ballots, esecuted on NOV. 3, 1973 , vara as follow: 


A^ireuiaata mvtoer of eligible sntara 
Void ballots . 


CfiXGlNAL 

TALLY 

83 


CHAU 7NCZD 
COUNTED 


’ / 
i / 


Vote* coat for: 


petitioner 


42 (41) 


FIFfAL - 
TALLY 


#2 


JEOSCraCCftXX 

t 

Votes Cfst against participating labor 
•tganisation(s). 

Valid votes com fed.. 

Unopened challenged ballots ...... 


41_ 

83 (82) 


3 


2 . 


A Majority of the valid votes as sheen in the final tally cnluwn has (not) bam cast for 

PETITIONER 


_1/ Corrected to reflect Board's r.F th. 

Decision and Order on Review, declaring _ i 

one (1) "yes" ballot to be void. /VjU^^aea. 

The mdersiyned acted aa aithorurd observers in th ounting and tabulating of ballots l no tested 
•he/* hereby certify that this romtin* and tabuls 'g. and tha ccanpilistton of the final *el!y. 

Mere fairly and accurately dorv, and that the results • -a ns indicated above’. Be also actaovledce 
service of this Tally. 



PETITIONER 


i£ jub 


?o* 


EMPLOYER 


FOB 
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f o • •• « - * v* rr» 

»>7J» 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS EOARO 


:c3cr cn: rr.a 


Employer 


•«~nr~T r n - ~- Z i’AO.TT CX'XT^. 

• rctltioaef 


TYPE Of ELECTION 

(Cboek o*o) (Alto th»ek boo 

- , . . , . btloui tuhtrt 

M Consent A-jreewent epprepnaio) 

□ StipuUtion □ 8(b)(7) 

1 I Board Direction 

F*~l RO Direction 


2-2T-151H 


CERTIFICATION OF REPRESENTATIVE 

An election having been conducted in the above matter under the supervision of the 
Regional Director of the National Labor Relations Board i.i accordan.ce with the Rules and 
Regulations of the Eoard: and it appearing from the Tally of Ballots that a collective bargaining 
representative has been selected, and no objections having teen filed to the Tally of Ballots 
furnished to the parties, or to the conduct ol the election, within the time provided therefor; 

Pursuant to authority vested in the undersigned by the National Labor Relations Board, 

IT IS HEREBY CERTIFIED that a majority of the valid ballots have been cast for Ttssc: earn 

* • ■ / 

and that, pursuant to Section 9;al of the National Labor Relations Act, as amended, the S3id 
labor organisation is the exclusive representative ot ell the employees in the unit set forth 
below, found to be appropriate for the purposes of collective bargaining in respect to rates of 
pay, wages, hours ot employment, or other conditions of employment. 

UNIT' t> <-» — » r-it All fail else grvi rrruiam nert tire timbers of Che fscult^ 

~ fzrvA.crrrd by the EajioyrT j-rtui.lt? depart=ret chai=ea, dsaUtant 

library iintecor u reader sorrtee* librarians. 

r*~“TT3: '. *— 1 . .—tt lee . ■erjjt xg l, the mesideri, assistants Cn the rmei— 

- dent, dears end' rjsUcret de^ra, directors nrsi nsaiatxai dirrecara 

oi ccadewxc advisors, Lurtccor of the library, all other ctp-usyees, 
guarte, ntctxea run} cvtwTtriaors a* decioed in the Ach. 


Signed at Tori, 3. V. 

On the 20th day of 


dirguat 




On behalf of 

NATIONAL LAEOR PELATIONS BOARD 

■ tJfyt f. t Mi'. • / 'r/~ ] 

Regibnal Director, Region *'2 ' " * 

National Lobot Refations Board 
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' .iA flUNAL LAoUH HhLAIlLNS bUARO 


Exhibit K 


CHARGE AGAtNST EMPLOYER 


[_ LI NOT *PITg IN THIS S?AC£ 

I Case / - 777 


?-4* X? .-r/f 

'V.-2/.:?</ /-/// 


! />5 rRUCTIG*f3: File an original and 4 copies of this chords u/itA MLR3 Case No.^_ ^ 

*! rr u.rrcro' /*v :Ae r^s>ii in «t*Me.S :.Se allejtd unfair labor proetict _ 1 ~ ( ~~ / 

» occttrrsd cr »s oce um'.ij- * ” VsXc Filed / 7 

} _ _ _ /.-*L/ / 


*NO.M C^AJIGC 3S BftOf OUT / 


a. ,Sa—.e nl L«vp! 9 '/er j b. iiuwber of 'Vo.Atcra Liaplo/ed 

_ MERCY C OLLEG E_ | about 85 

c. .fi i.tijj of £ v.3t>:i*»'.5r»eot iStr-et a_id ficnatr, city, Lut-\ 
aad Z 1 !' cocr) 

555 3ROADWAY, D03SS FERRY, N.Y. 1052'. 


J l. f/pe of ia» : jbcteat vFjctory, n ; :j, wfco :?*•«! •% etc./ *. lt!*e:".fy Principal Product or Service 

COLLEGE EDUCATION 




j b. Ths aborr-anmed r.np’oyer h,s eBjl^d ia aaJ is 93j]jia) :3 ua'lir labor practices within the meaning of section 3(a), 

sabsections (1) oed^_,_ _ __of the National Labor Relations Act, 

l-o: o.axrtioea) 

I aa-i ’htse oafair 1 ibor crj.viees are :sfsir l.sb-.r practices affecting commerce within the denning of the Act. 

| 2. Basis of lbs Choree (be specific as to facts, names, addresses, plants involved, dates, pieces, etc.) 

In breach and violation of the employer's duty to bargain collectively 
v/ith Mercy College Faculty Council ("Council"), the duly cercified 
collective bargaining representative of all of employer's faculty 
members (certified as such on August 30, 1974 in Case No. 2-RC-16181) 
and the Council's written demand for collective bargaining negotiations 
the employer has on September 25, 1974 and at all times thereafter, 
willfully refused to bargain collectively with the Council. (Photo¬ 
copies of the Council’s written demand for collective bargaining 
negotiations and the employer's written refusal to bargain collective¬ 
ly are annexed hereto_and made a part hereof.)_ _ _ 



By the above and other acts, the nbove-ssmed employer has interfered with, restrained, sad coerced employees in the esercioe of 
the rights guaranteed ia Section 7 of the Act. 


3. Full fidirae of Party Filing Charge Ui labor organization, give foil name, including local name and number) 

MERCY COLLEGE FACULTY COUNCIL • ’ 


on. Addrea.% (Street 03 d noribe*, city, State, cod Zip code) 

c/o Dr. Mavis Gill 

214-13 33rd Avenue, Bayside, N.Y. 11361 o: 


5. Fell S stne of Ne'.ioa*! or 1 nteoatioaal Labor Organization of Tfhich It la an Affiliate or Constituent Lait (To be filled in 
wh»a chazga ia filed oy a labor organization) 

UNAFFILIATED 


3. dsclarat:oh 


1 dedirum (bat i hove reed (he above cbsrge and (bat the statements therein ere true tn the best of ray knowledge end belief. 


s, -- SECRETARY 



(Signature of representative or person tiling charge) (Title, if aay) 

914-693-4500 or 

Adbr«, 214-18 33rd Avenue 212-423-4218 December- i qia 

Lavs ice , N.Y. 11361 H7 iepboa* nu.Tioer) (Date) 


LLrVLLY FALSE STATEMENTS ON TH3 CHAT1CZ CAN 3S Pl’.NUHZD 3T FINE AND IMP AX50N ME NT (U.S. CODE. TIT' ii l». 

CTiO.N l (01) 


Attorneys for Charging Party: Waldman & Waldman, 501 Fifth orn ..!.«»• 
Avenue, New York, N. Y. 10017 (Tel: MO. 1-1230) 


\ • 
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UNITED STAGES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 2 

***** 
COMPLAINT AND NOTICE OF HEARING 

Ir having been charged by Mercy College Faculty Council, herein called 
the Faculty Council, that Mercy College, herein called the Respondent, has en¬ 
gaged in, and is engaging in, certain unfair labor practices affecting commerce 
as set forth and defined in the National Labor Relations Act, as amended, ~9 
U.S.C., Sec. 151, et seq., herein called the Act, the General Counsel ot the 
National Labor Relations Board, herein called the Board, on behalf ot the 
Board, by the undersigned Regional Director, Region 2, pursuant to Section 
10(b) of the Act and the Board’s Rules and Regulations - Series 8, as amended, 
Section 102.15, hereby issues this Complaint and Notice of Hearing and alleges 
as follows: 

1. The Charge in this proceeding was filed by the Faculty Council on 
December 24, 1974, and served by registered mail upon Respondent, on or 
about December 26, 1974. 

2. (a) Respondent is, and has been at all times material herein, a private 
nonprofit college located in Dobbs Ferry, New York. 

(b) During the past year, which period is representative of its annual 
operations generally. Respondent derived gross revenues from all sources in ex¬ 
cess of one million dollars of which in excess of $50,000 was derived from 
sources located outside the State of New York. 

3. Respondent is, and has been at all times material herein, an employ¬ 
er engaged in commerce within the meaning of Section 2(2), (6) and (7) of 


the Act. 
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4. The Faculty Council is, and has been at all times material herein, a 
labor organization within the meaning of Section 2(5) of the Act. 

5. On or about May 17, 1973 the Faculty Council Filed a petition for 
certification as representative of Respondent’s full-time members of faculty of 
instruction and librarians. 

6. All full-time and regular part-time members of the faculty including 
department chairmen, assistant library director and reader service librarians, 
employed by Respondent at its college, exclusive of all other employees, ad¬ 
ministrative personnel, the preside) , assistants to the president, deans and 
assistant deans, directors and assistant directors of academic advisors, guards, 
watchmen and all supervisors as defined in Section 2(11) of the Act, consti¬ 
tute a unit appropriate for the purposes of collective bargaining within the 
meaning of Section 9(b) of the Act. 

7. On or about July 12, 1973, pursuant to a Decision and Direction of 
Election by the Acting Regional Director, Region 2, an election was directed 
in the unit of Respondent’s employees described above in paragraph 6. 

8. On or about August 3, 1973, Respondent’s timely Request for Re¬ 
view of the Acting Regional Director’s Decision and Direction of Election was 
denied by Direction of the Board. 

9. On or about November 7 and November 8, 1973, a majority of the 
employees of Respondent, in the unit described above in paragraph 6, by a 
secret election conducted under the supervision of the Regional Director, 
Region 2, of the Board designated and selected the Faculty Council as their 
representative for the purposes of collective bargaining with Respondent. 

10. On or about November 14, 1973, the Faculty Council and Respond¬ 
ent filed timely objections to the conduct affecting the results of the election 
described above in paragraph 9. 

11. Thereafter, and on or about March 7, 1974, the Regional Director, 
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Region 2, issued a Supplemental Decision in which he overruled the Faculty 
Council’s and Respondent’s objections to conduct affecting the results of the 
election, sustained challenges to two ballots, and ordered the opening of a 
third challenged ballot cast in the election described above in paragraph 9. 

12. (a) On or about April 4, 1974, Respondent filed a timely Request 
for Review of the Regional Director’s Supplemental Decision with the Board. 

(b) Thereafter, and on or about April 30, 1974, the Board granted 
Respondent’s Request for Review insofar as it related to objection one (1) ot 
Respondent’s objections to conduct affecting the results ot the election; but 
denied it in all other respects. 

13. (a) On or about May 6, 1974, Respondent requested reconsideration 

by the Board of its denial of Respondent’s Request for Review except insofar 
as it related to objection one (1) of Respondent’s objections to conduct affect¬ 
ing the results of the election. 

(b) Thereafter, and on or about May 13, 1974, the Board denied 
Respondent’s request for reconsideration of Respondent’s Request for Review. 

14. On or about August 16, 1974, the Board issued its decision in _1_ 
NLRB No. 134 and found the challenged ballot to be void, and remanded the 
case to the Regional Director, Region 2, to open and count the challenged 
ballot and issue a revised tally of ballots and an appropriate certification. 

15. On or about August 30, 1974, said Regional Director certified the 
Faculty Council as the exclusive collective bargaining representative of the 
employees in the unit described above in paragraph 6, and at all times since 
said date, the Faculty Council, by virtue of Section 9(a) of the Act, has been, 
and is now, the exclusive representative of all the employees in said unit for 

the purposes of collective bargaining. 

16. Cn or about September 5, 1974, the Faculty Council requested Re¬ 
spondent to bargain collectively with it as the exclusive collective-bargaining 
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representative of Respondent’s employees in the unit described above in para¬ 
graph 6, with respect to rates ot pay, wages, hours of employment and other 
terms and conditions of employment of such employees. 

17. Since on or about September 25, 1974, Respondent has refused to 
bargain collectively with the Faculty Council as the exclusive collective-bargain¬ 
ing representative of Respondent’s employees in the unit described above in 
paragraph 6. 

18. By the acts described above in paragraph 17, and by each of said 
acts. Respondent, refused to bargain collectively, and is refusing to bargain 
collectively, with the representative of its employees, and thereby engaged in, 
and is engaging in, unfair labor practices atfecting commerce within the mean¬ 
ing of Section 8(a) (5) and Section 2(6) and (7) of the Act. 

19. By the acts described above in paragraph 17 and by each of said 
acts. Respondent interfered with, restrained and coerced, and is interfering 
with, restraining and coercing, its employees in the exercise of the rights guar¬ 
anteed in Section 7 of the Act, and thereby engaged in, and is engaging in, 
unfair labor practices affecting commerce within the meaning of Section 8(a)(1) 
and Section 2(6) and (7) of the Act. 

20. The acts of Respondent described above in paragraph 17, occurring 

in connection with the operations of Respondent described above in paragraphs 
2 and 3, have a close, intimate, and substantial relation to trade, traffic, and 
commerce among the several States, and tend to lead to labor disputes burden¬ 
ing and obstructing commerce and the free flow of commerce. 

PLEASE TAKE NOTICE that on the 1st day of April 1975 at 11:00 a.m., 
at 26 Federal Plaza, Room 3614, in the City and State of New York, a hear¬ 
ing will be conducted before a duly designated Administrative Law Judge ot 
the National Labor Relations Board on the allegations set forth in the above 
complaint, at which time and place you will have the right to appear in person, 
or otherwise and give testimony. 


* 


f 






You are further notified that, pursuant to Sections 102.20 and 102.21 of 
the Board’s Rules and Regulations, the Respondent shall file with the Regional 
Director, Region 2, acting in this matter as agent of the National Labor Relations 
Board, an original and four (4) copies of an answer to the said Complaint within 
ten (10) days from the service thereof, and that unless it does so all of the allega¬ 
tions in the Complaint shall be deemed to be admitted by it to be true and may 
be so found by the Board. Immediately upon the filing of its answer. Respondent 
shall serve a copy thereof on each of the other parties. 

Form NLRB-4668, Statement of Standard Procedure in Formal Hearings 
Held Before the National Labor Relations Board in Unfair Labor Practice ( ases 
is attached. 

Dated at New York, New York this 6th day of February 1975. 

/s/SIDNEY DANIELSON 

Sidney Danielson, Regional Director 
National Labor Relations Board 
Region 2 

26 Federal Plaza, Room 3614 
New York, New York 10007 








UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 2 

MERCY COLLEGE, ) 

) 

Respondent. ) RESPONDENT’S ANSWER 

) 

and ) Case No. 2-CA-13565 

) 

MERCY COLLEGE FACULTY COUNCIL. ) 

) 

Petitioner. ) 

) 

Respondent, by its attorneys, answering the complaint alleges: 

1. Denies knowledge or information sufficient to form a belief as to the 
truth of any of the allegations contained in paragraph 1 of the complaint, except 
admits that the charge alleged in paragraph 1 of the complaint was served upon 

it by registered mail. 

2. Denies knowledge or information sufficient to form a belief as to the 
tmth of any of the allegations contained in paragraph 4 of the complaint. 

3. Denies the allegations contained in paragraph 6 of the complaint. 

4. Denies knowledge or information sufficient to form a belief as to the 
truth of any of the allegations contained in paragraph 8 of the complaint except 
admits ..hat on or about August 3, 1973 Respondent received notice that its 
timely Request for Review of the Acting Regional Director’s Decision and Direc¬ 
tion of Election was denied. 

5. Denies the allegations contained in paragraph 9 of the complaint except 
admits that on or about November 7 and November 8, 1973, a secret ballot elec¬ 
tion was conducted under the supervision of the Regional Director, Region 2, of 
the Board in the unit described in paragraph 6 of the complaint. 

6. Denies knowledge or information sufficient to form a belief as to the 
truth of any of the allegations contained in paragraph 12(b) of the complaint 
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except admits that on or about April 4, 1974, Respondent filed a timely Request 
for Review described in paragraph 12(a) of the complaint and that on or about 
April 4, 1974, Respondent filed a timely Request for Review described in para¬ 
graph 12(a) of the complaint and that on or about April 30. 1974 Respondent 
received notice that its Request for Review was denied. 

7. Denies knowledge or information sufficient to form a belief as to the 
truth of any of the allegations contained in paragraph 13(b) of the complaint ex¬ 
cept admits that on or about May 6, 1974, Respondent requested reconsideration 
of Respondent’s Request for Review described in paragraph 12 of the complaint 
and that on or about May 13, 1974 Respondent received notice that its request 
for reconsideration of Respondent’s Request for Review was denied. 

8. Denies the allegations contained in paragraph 16 of the complaint except 
admits that on or about September 5, 1974 the Faculty Council requested Re¬ 
spondent to engage in collective bargaining with resepct to rates of pay, wages, 
hours of employment and other conditions of employment. 

9. Denies the allegations contained in paragraph 17 of the complaint except 
admits that on or about September 15, 1974 Respondent refused and has con¬ 
tinued to refuse to recognize and to bargain collectively with the Faculty Coun¬ 
cil. 

'0. Denies the allegations contained paragraphs 18, 19 and 20. 

As and For a First Affirmative Defense 

11. The Regional Director allowed the ballot cast by Neil Judge, a proven 
administrator and supervisor, to be counted in the secret ballot election held on 
November 7 and 8, 1973, despite the fact that administrators and supervisors 
were excluded from the unit under the Regional Director s own Direction of 


Election. 
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As and For a Second Affirmative Defense 

12. A misrepresentation of the Middle States Association’s Report made by 
the Petitioner the day before the election, described in paragraph 11 above, 
destroyed the laboratory conditions for the election. 

As and For a Third Affirmative Defense 

13. The denial of an evidentiary hearing with respect to the Neil Judge 
challenge, described in paragraph 11 above, and the misrepresentation objection, 
described in paragraph 12 above, in view of the sharp credibility issue raised by 
the affidavits submitted to the Regional Director constituted a violation of due 
process. 

As and For a Fourth Affirmative Defens e 

14. (a) The decision by the Board on or about August 3, 1973 to deny the 
Respondent’s Request for Review submitted on or about July 23, 1973 was in 
violation of the quorum requirement of the Act, as amended, since that decision 
was reached by only one Board member and two staff assistants. 

(b) The decision by the Board on or about April 30, 1974 to deny Re¬ 
spondent’s Request for Review submitted on or about April 4, 1974, except inso¬ 
far as it related to objection one of Respondent’s objections, was in violation 

of the quorum requirement of the Act, as amended, since that decision <vas 
reached by only one Board member and two staff assistants. 

(c) The decision by the Board on or about May 13, 1974 to deny Re¬ 
spondent’s Request for Reconsideration of its Request for Review, described 
in paragraph 14(b) above, submitted on or about May 6, 1974, was in viola¬ 
tion of the quorum requirement of the Act, as amended, since that decision 
was reached by only one Board member and two staff assistants. 
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WHEREFORE, Respondent demands that the complaint be dismissed. 

PROSKAUER ROSE GOETZ & MENDELSOHN 
Attorneys for Mercy College 

S/S MARVIN DICKER 

BY MARVIN DICKER 
Marvin Dicker, 

A Member of the Firm 

300 Park Avenue 

New York, New York 10022 

Dated: New York, New York 
February 18, 1974 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 2 

MERCY COLLEGE, ) 

Respondent, i AMENDMENT TO RE- 

) SPONDENT’S ANSWER 

) 

and ) 

) Case No. 1-CA-l3565 

) 

MERCY COLLEGE FACULTY COUNCIL, ) 

) 

Petitioner. ) 

) 

Respondent, by its attorneys, amends its answer to the complaint and al¬ 
leges: 

As and For a Fifth Affirmative Defense 

15. Tile Regional Director allowed the Petitioner to call itself by an incom¬ 
plete and misleading name throughout the campaign and ■'lection. 

WHEREFORE, Respondent demands that the complaint be dismissed. 

PROSKAUER ROSE GOETZ & MENDELSOHN 
Attorneys for Mercy College 

S/S MARVIN DICKER 

BY MARVIN DICKER 
Marvin Dicker, 

A Member of the Firm 

300 Park Avenue 

New York, New York 10022 


Dated: New York, New York 
March 19, 1975 





EXHIBIT O 

January 13, 1973 

Mr. Abraham Borenstein 

National Labor Relations Board 

Region 2 

26 Federal Plaza 

New Yort p w York 10007 

Re: Mercy College 

Case No. 2-CA-13565 

Dear Mr. Borenstein: 

On behalf of Mercy College, we submit this letter as a sta'ement of our 
position in the above matter. We maintain that the Petitioner was improperly 
certified and that the unfair labor practices Charge Filed against Mercy College 
on December 24, 1974 should be dismissed for the reasons set forth herein. 

1. The Regional Director allowed the ballot cast by Neil Judge, a 
proven administrator and supervisor, to be counted in the representation elec¬ 
tion held on November 7 and 8, 1973, despite the fact that administrators 
and supervisors were excluded from the unit under the Regional Director s 
own direction of election. 

2. A misrepresentation of the Middle States Association s Report made 
by the Petitioner the day before the election destroyed the laboratory condi¬ 
tions for the election. 

3. The denial of an evidentiary hearing with respect to the Neil Judge 
challenge and the misrepresentation objection in view of the sharp credibility 
issue raised by the affidavits submitted to the Regional Director constituted a 
violation of due process. 

4. The decision by the Board to deny the Employer’s Request for Re¬ 
view on all but one of its objections was in violation of the quorum require¬ 
ment of the Act, as amended, since that decision was reached by only one 
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Board member and two staff assistants. 

To enable us to prepare our defense to the unfair labor practices Charge, 
we request the following materials: All documents, papers and records, in¬ 
cluding agenda, memos, case summaries, etc. of the National Labor delations 
Board and particularly members Miller, Jenkins and Fanning, their agents, em¬ 
ployees, attorneys and assistant and Robert Volger, his agents and assistants 
and in particular any such documents, papers and records in the Review Section 
of the Board relating to consideration of the Employer’s Request for Review. 

Sincerely yours, 


MD:dsl 


/s/MARVIN DICKER 
Marvin Dicker 
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EXHIBIT P 

February 3, 1975 

Re: Mercy College 

Cases 2-CA-13565 

2-RC-16181 

Marvin Dicker, Esquire 

Proskauer, Rose, Goetz & Mendelsohn 

300 Park Avenue 

New York, NY 10022 

Dear Mr. Dicker: 

Regional Director Sidney Danielson has referred to me your letter of Janu¬ 
ary 13, 1975 (but postmarked January 15), for consideration of the requests 

for documents, etc., contained in paragraph 4. 

You assert that the decision by the Board to deny in part the Employer s 
Request for Review was made by one Board Member and two staff assistants. 
This is not a correct statement. The decision was in fact made personally by 
Chairman Miller and Members Fanning and Jenkins after personal consideration 
by them of the said Request for Review. As the Board noted in its Supple 
mental Decision in KFC National Management Company, 214 NLRB No. 29, 
the Board revised its procedures in the latter part of 1973 so as to assure the 
personal participation of the Board Members in all final decisions on whether 
or not to grant review. In accordance with this procedure, the Board Panel 
personally decided to deny in part the Employer’s Request for Review and 
directed Deputy Executive Secretary Robert Volger to issue a telegraphic 
order to that effect. 

The documents which you request relate to the deliberative processes of 
the Board in its adjudication of this case. Their disclosure is not required 
because to do so would be destructive of adjudicatory responsibility and ad¬ 
ministrative integrity. Sear, Roebuck and Co. v. N.L.R.B., 433 F.2d 210 


7 


f 
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(C.A. 6); United States v. Morgan, 313 U.S. 409, 422. See also N.L.R.B. v. 
Botany Worsted Mills, 106 F.2d 263, 267 (C.A. 3); Davis v. Braswell Freight 
Lines, 363 F.2d 600; N.L.R.B. v. Biles-Coleman Lumber Co., 98 F.2d 16, 17 
(C.A. 9); Pillsburv Co. v. F.T.C., 354 F.2d 952, 964-5 (C.A. 5). This principle 
of protection of the deliberative processes of an agency has been preserved by 
the Public Information Act. That statute requires only the public availability 
of final opinions and orders of the agency. Section (b) (5), 5 U.S.C. Section 
552(b) (5), specifically exempts from disclosure intra-agency memoranda or let¬ 
ters which would not be available by law to a party other than an agency in 
litigation wuh the agency. It is clear from the legislative history of that ex¬ 
emption that it was intended to protect from disclosure the deliberations and 
advice of agency staff and personnel. H. Rept. 1497, 89th Congress, 2d Sess., 
p. 10. See also Attorney General Memorandum on the Public Information 
Section of the Administrative Procedure Act, U.S. Department of Justice, June 
1967, p. 35. 

For the foregoing reasons, I am instructed to advise you that the request 
contained in the final paragraph of your letter of January 13, 1975, must be, 
and hereby is, denied. 

Sincerely 

/s/JOHN C. TRUESDALE 

John C. Truesdale 

_Executive Secretary^ 

cc: Sidney Danielson, Director, Region 2 
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EXHIBIT 0 

***** 

February 11, 1975 

Mr. John C. Truesdale 
Executive Secretary 
National Labor Relations Board 
1717 Pennsylvania Avenue, N.W. 

Washington, D. C. 20570 

Re: Mercy College Cases 2-CA-13565; 2-RC-16181 
Dear Mr. Truesdale: 

We are in receipt of your letter dated February 3, 1975 in which you 
assert that the decision to deny the Employer's Request tor Review in Case 
Number 2-RC-16181 was not made by one Board member and two staff 
assistants. 

You indicated in your letter that the decision to deny, in part, the 
Request for Review was made personally by Chairman Miller and members 
Fanning and Jenkins. You support your position by referring to the Board’s 
Supplemental Decision in KFC National Management Company. 214 NLRB 
No. 29 [(October 27, 1974*1 in which it was noted that the Board had re¬ 
vised its procedures in the latter part of 1973 so as to assure the personal 
participation of Board members in all final decisions on whether or not to 
grant review. Thus, only Board members could have made the tinal decision 
on the Request for Review issued in this case on April 30, 1974. 

On July 23, 1973, the Board denied the Employer’s Request for Review 
filed after the issuance of the Decision and Direction of Election by the 
Regional Director. It is our contention that the change in Board procedure, 
described in the KFC case, occurred after this date. Thus, this denial of the 
Employer’s Request for Review was in violation of the quorum requirement 

*The precise date of this decision is crucial in determining at what point the em¬ 
ployer can be charged with having knowledge of the revision in policy. 
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of the Act, as amended, since that decision was reached by only one Board 
member and two staff assistants. 

We further contend that the quorum requirement was again violated on 
May 13, 1974 when the Board denied the Employer’s Request for Reconsidera¬ 
tion of its Request for Review in light of the Supreme Court decision in 
NLRB v. Textron. Inc.. 85 LRRM 2945 (April 23, 1974). 

Finally, we still lack any evidence other than a statement issued in 
October 1974 that procedures were changed in late 1973 to conform with 
the decision of the Court of Appeals dated May 8, 1974. 

To enable us to prepare our defense to the unfair labor practice charges, 
we request the following materials: All documents, papers and records, in¬ 
cluding agenda, memos, case summaries, etc. of the National Labor Relations 
Board and particularly members Miller, Jenkins and Fanning, their agents, 
employees, attorneys and assistant and Robert Volger, his agents and assist¬ 
ants and in particular any such documents, papers and records in the Review 
Section of the Board relating to consideration of the Employer’s Request for 
Review, after the issuance of the Regional Director’s Decision and Direction 
of Election, the subsequent Request for Review after the election and Request 
for Reconsideration. 

Very truly yours, 

Marvin Dicker 

MD:dsl 

cc: Sidney Danielson, 

Director, Region 2 
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EXHIBIT R 

***** 

RE MERCY COLLEGE 2-RC-16181 AS IT NOW APPEARS THAT THE 
BOARD’S TELEGRAPHIC ORDER OF AUGUST 2, 1973, DENYING THE 
EMPLOYER’S REQUEST FOR REVIEW HEREIN MAY BE SUBJECT TO 
A PROCEDURAL INFIRMITY, A PANEL OF THE BOARD, CONSISTING 
OF MEMBERS FANNING, KENNEDY, AND PANELLO. HAS THEREAFTER 
PERSONALLY CONSIDERED SAID REQUEST FOR REVIEW ON ITS MERITS 
AND CONCLUDED THAT ON AUGUST 2, 1973, AND THEREAFTER, IT 
RAISED NO SUBSTANTIAL ISSUES WARRANTING REVIEW. ACCORD¬ 
INGLY, SAID REQUEST FOR REVIEW IS HEREBY DENIED NUNC PRO 
TUNC. 

BY DIRECTION OF THE BOARD: 

***** 


EXHIBIT S 

***** 

March 14, 1975 

Mr. John C. Truesdale 
Executive Secretary 
National Labor Relations Board 
1717 Pennsylvania Avenue, N.W. 

Washington, D. C. 20570 

Re: Mercy College Cases 2-CA-l3565; 2-RC-16181 
Dear Mr. Truesdale: 

We received on March 13, 1975 a telegram from the National Labor 
Relations Board indicating that a “procedural infirmity” occurred when the 
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Board denied the Employer’s Request for Review in the above representation 
case on August 2, 1973. Apparently, this telegram was in response to my 
letter of February 11, 1975 asking for certain information from the Board. 

In view of the telegram of March 13, 1975 and the allegations in the com¬ 
plaint in the above-captioned unfair labor practice proceeding, the following 
information and documents to support it are absolutely necessary for us to 
proceed in these matters: 

1) The nature and quality of the “procedural infirmity” that occurred 
on August 2, 1973. 

2) The nature and quality of any and all “procedural infirmities” 
which may have surrounded the Board’s denial of the Employer’s Request 
for Review of the Regional Director’s supplemental decision on April 30, 
1974. 

3) The nature and quality of the “procedural infirmities”, if any, 
surrounding the denial on or about May 13, 1974 of the Employer’s Request 
for Reconsideration of its Request for Review. 

In supplying this information it will be necessary to know which mem¬ 
bers of the Board, if any, attended and acted upon each of the above cited 
requests. 

We again renew the requests and inquiries in our February 11, 1975 
letter which have not, as of this date, been answered. 

Very truly yours, 

Is/ MARVIN DICKER 
Marvin Dicker 

MD: dsl 

cc: Sidney Danielson, 

Director, Region 2 
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EXHIBIT T 

* * * * * 

March 14. 1975 

Mr. Marvin Dicker 

Proskauer, Rose, Goetz & Mendelsohn 

300 Park Avenue 

New York, New York 10022 

Re: Mercy College Cases 2-CA-l3565; 2-RC-l61 SI 
Dear Mr. Dicker: 

Your letter of January 13, 1975, to Mr. Borenstcin, which was forward¬ 
ed to me for consideration, referred in paragraph 4 only to “the decision by 
the Board to deny the Employer’s Request for Review on all but one of its 
objections. . .” My reply of February 3, 1975, was responsibe only to 
that request and therefore furnished information with respect to the Board’s 
telegraphic order of April 30, 1974 (granting the Employer’s Request for 
Review as to objection 1 and denying the request in all other respects). 

Your letter of February 11, 1975, now broadens your prior request for 
information. 

With respect to your current request for information concerning the 
Board’s telegraphic order of May 13, 1974, denying the Employer’s Request 
for Reconsideration, the decision to deny said request was made personally 
by Chairman Miller and Members Fanning and Jenkins after consideration 
by them of the said Request. Thus, this Panel of the Board decided per¬ 
sonally to deny the Employer’s Request for Reconsideration and directed 
Deputy Executive Secretary Robert Volger to issue a telegraphic order to 
that effect. 

The Board’s telegraphic order of August 2, 1973 (not July 23, 1973) 
denying the Employer’s July 24, 1973, Request for Review of the Acting 
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Regional Director’s Decision and Direction of Election, was issued after con¬ 
sideration by one Board Member and two staff assistants representing two 
other members. As our records do not affirmatively establish that the two 
absent members ratified or approved the decision to deny review, the decision 
thereon may suffer from the same infirmities pointed out by the Court in 
KFC National Management Corporation, 497 F.2d 298. Therefore, a panel 
of the Board has denied said Request for Review nunc pro tunc, a copy of 
which has been forwarded to you by telegram 1 am enclosing a docket card 
maintained by the Office of Representation Appeals which constitutes the 
record vote in this case and which carries :he notation of the Board Members 
who participated in the decision. Also enclosed is a file copy of the tele¬ 
graphic order in that case which also reflects the members who participated 
in such decision. 

The balance of the documents you request in the final paragraph of 
your letter of February 1 1, 1975, relate to the deliberative processes of the 
Board in its adjudication of this case. Accordingly, your request is denied 
for the reasons given in my letter of February 3, 19/5. 

To the extent you deem any portion of this response an adverse deter¬ 
mination of your request for records, Sec. 102.117(c)(2)(iii)* provides that 
in the event you wish to appeal, such appeal must be filed with the Chair¬ 
man of the Board within 20 days. 

Sincerely, 

/s/ JOHN C. TRUESDALE 
John C. Truesdale 
Executive Secretary 

cc: Sidney Danielson, Regional Director, Region 2 

Jack J. Sissman, Esq. 

Eugene M. Kaufman, Esq. 

260 Park Avenue South 

New York, New York 

* Board’s Rules and Regulation. 






163 


NATIONAL LABOR RELATIONS BOARD 

ORDER SECTION 


3/12/75 4:20 p.m. 
49380 


NLRB - Region 2 
New York, N.Y. 

Saul G. Karmer, Esq., 

Proskauer, Rose, Goetz 
& Mendelsohn 
300 Park Avenue 
New York, N. Y. 

Jack J. Sissman, Esq., 

Eugene M. Kaufman, Esq., 

260 Park Avenue South 
New York, N. Y. 

RE: MERCY COLLEGE, 2-RC-16181. AS IT NOW APPEARS THAT THE 
BOARD’S TELEGRAPHIC ORDER OF AUGUST 2, 1973, DENYING THE 
EMPLOYER’S REQUEST FOR REVIEW HEREIN MAY BE THE SUBJECT 
TO A5 PROCEDURAL INFIRMITY, A PANEL OF THE BOARD, CONSIST¬ 
ING OF MEMBERS FANNING, KENNEDY, AND PENELLO, HAS THERE¬ 
AFTER PERSONALLY CONSIDERED SAID REQUEST FOR REVIEW ON 
ITS MERITS AND CONCLUDES THAT ON AUGUST 2, 1973, AND THERE¬ 
AFTER, IT RAISED NO SUBSTANTIAL ISSUES WARRANTING REVIEW. 
^ACCORDINGLY, SAID REQUEST FOR REVIEW IS HEREBY DENIED 

NUNC PRO TUNC. 

BY DIRECTION OF THE BOARD: 

Mario A. Lauro, Jr. 

Assistant Execute Secretary 

Fanning, Kennedy, Penello 






_ 
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MERCY COLLEGE 2-RC-16181 RULING 8/3/73 FANNING (1) 

7/12/73 Act. RD’s Decision and Direction of Election 

7/24/73 Employer’s Req. for Rev. (rec’d 7/25). 

8/2/73 Tel. Order DENYING Req. for Rev. ( FANNING . KENNEDY, 

PENELLO) Circ. 8/2 Upon further consideration, Req. for Rev. 
was again DENIED by PENELLO. 3/11/75; and by FANNING, 
AND KENNEDY on 3/12/75. 


3/12/75 


Tel. Order DENYING Req. for Rev. 
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EXHIBIT 8 

(Letter to Ms. Betty S. Murphy from Marvin Dicker, April 4, 1975] 

***** 

Ms. Betty S. Murphy 
Chairman 

National Labor Relations Eoard 
1717 Pennsylvania Avenue, N.W. 

Washington, D C 20570 

Re: Mercy College Case Nos. 2-CA-13565; 2-RC-l6181 - 

Request for Records under the Freedom of Information Act 

i 

Dear Madam Chairman: 

In accordance with Section 102.117(c)(2)(iii) of *he Board’s Rules and Regu¬ 
lations we herewith appeal the decision of John C. Truesdale, Executive Secretary 
of the Board, with respect to the release of certain Board documents relevant to 
the above-named cases. 

On January 13, 1975 in a letter addressed to Abraham Borenstein, Staff At¬ 
torney, Region 2 (Exhibit “A”) one of several grounds we urged for the dismissal 
of the unfair labor practices Charge filed against Mercy College on December 24, 
1974 was that the decision by the 3oard to deny the Employer's Request for Re¬ 
view on all but one of its objections was in violation of .he quorum requirement 
of the Act, as amended, since that decision was reached by only one Poard mem¬ 
ber and two staff assistants. 

In addition, we requested certain documents from the Board to prepare our 
defense to the Charge, including: all documents, papers and records, including 
agenda, memos, case summaries, etc. of the National Labor Relations Board and 
particularly members Miller, Jenkins and Fanning, their agents, employees, attor¬ 
neys and assistants and Robert Volger, his agents and assistants and in particular 
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an: such documents, papers and records in the Review Section of the Board relating 
to consideration of the Employer’s Request for Review. 

On February 3, 1975 we received a response to our letter from Mr. Truesdale 
(Exhibit “B”) in which he indicated that the decision referred to in our letter of 
' ".uary 13, 1975 had been made personally by three members of the Board and 
that our request for certain documents was otherwise denied. 

We responsed to Mr. Truesdale’s letter on February 1 1, 1975 (Exhibit “C”) 
stating therein that the quorum requirement of the Act, as amended, was not met 
or*. July 23, 1973 when the Board denied the Employer’s Request for Review after 
tne issuance of the Decision and Direction of Election by the Regional Director; 
that the quorum requirements was again violated on May 13, 1974 when the Board 
denied the Employer’s request for reconsideration of its Request for Review in 
iight of the Supreme Court’s decision in NLRB v. Textron, Inc., 85 LRRM 2945 
(April 23, 1974); and that the Executive Secretary failed to supply any evidence 
other than a statement issued in October, 1974 that procedures were changed in 
late 1973 to conform with the decision of the Court of Appeals dated May 8, 1974. 
Further, we again requested the same documents, as well as those relating to the 
Request ior Review after the election and the Request for Reconsideration, as we 
requested in our letter of January 1 3, 1975. 

On March 12, 1975 we received a telegram from Mario A. Lauro, Jr., Assistant 
Executive Secretary of the Board (Exhibit “D”) which stated that the Board’s tele¬ 
graphic order of August 2, 1973 denying the Employer’s Request for Review may 
be subject to a “procedural infirmity”. As u result, a panel of the Board had re¬ 
viewed the original Request for Review and found that it raised no substantial is¬ 
sues warranting review. Accordingly, ..aid Request for Review was denied nunc 
pro tunc almost two years later. We responded to this telegram in a letter dated 
March 14, 1975 to Mr. Truesdale (Exhibit “E”) in which we requested the follow¬ 
ing information and documents: The nature and quality of any procedural infirmity 











that surrounded the Board’s decisions on or about August 2, 1973, April 30, 1974 
and May 13, 1974 in this case. In addition, we requested the names of the Board 
member, if any, who attended and acted upon each cf these decisions. 

In a letter dated March 14, 1975 (Exhibit “F”) Mr. Truesdale provided us 
with a copy of a document alleged to be the docket for the ruling reached on or 
about August 2, '.973, but failed to supply us with the dockets for any of the 
other decisions reached in this case or with any of the other documents we request¬ 
ed in our previous letters. 

Pursuant to the procedures set forth in the Board’s Rules and Regulations we 
hereby request the following information. 

(1) All final opinions and orders and the official record of the final votes of 
each member of the Board in every agency proceeding with respect to the Board’s 
decisions in the above case on or about August 2, 1973. 

(2) All final opinions and orders and the official record of the final votes of 
each member of the Board in every agency proceeding with respect to the Board’s 
decisions in the above case on or about April 30, 1974. 

(3) All final opinions and orders and the official record of the final votes of 
each member of the Board in every agency proceeding with respect to the Board’s 
decisions in the above case on or about May 13, 1974. 

(4) All documents, papers, and records, including agenda memos, case sum¬ 
maries, etc. of the National Labor Relations Board and particularly members Miller, 
Jenkins and Fanning, their agents, employees, attorneys and assistants and Robert 
Volger, his agents and assistants and in particular any such documents, papers and 
records in the Review Section of the Board relating to consideration of the Em¬ 
ployer’s Request for Review, after the issuance of the Regional Director s Decision 
and Direction of Election, the subsequent Request for Review after the election 
and Request for Reconsideration. 
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The above information is sought pursuant to the Freedom of Information Act 
and the Board’s regulations promulgated thereunder. We are prepared to assume 
any cost entailed in providing us with the requested materials. 

Sincerely yours. 

Is/ MARVIN DICKER _ 

Marvin Dicker 

MD:fs 
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EXHIBIT 9 

NATIONAL LABOR RELATIONS BOARD 
Washington, D. C. 20570 
May 2, 1975 

Marvin Dicker, Esquire 

Proskauer, Rose, Goetz & Mendelsohn 

300 Park Avenue 

New York, New York 10022 

Re: Mercy College 

Cases 2-CA-13565 
2-RC-l 6181 

Dear Mr. Dicker: 

This is to acknowledge receipt of your letter dated April 4, 1975, appeal¬ 
ing the decision of Executive Secretary John Truesdale with respect to the 
release of certain Board documents relevant to the abovenamed cases. 

In your appeal letter you requested “all final opinions and orders and the 
official record of the final votes of each member of the Board” with re¬ 
spect to Board decisions issued on or about August 2, 1973, as well as 
decisions issued on or about August 2, 1973, as well as decisions issued 
on or about April 30, 1974, and on or about May 13, 1974. My review 
of your letters of March 14 and February 11 do not indicate such 
specific requests were made initially with respect to Board orders ot April 
30. 1974 or May 13, 1974, as I believe the documents noted and enclosed 
hereafter would have been furnished you by the Executive Secretary. 

To avoid any further delay, however, I will treat your requests as a valid 
appeal in this instance. Enclosed herewith is the docket card and tele¬ 
graphic order denying the appeals with respect to the Board decision issued 
on or about April 30, 1974, and that issued on or about May 13, 1974. 


H 
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You have already been furnished the docket card and a copy of tne tele¬ 
graphic order regarding the August 2, 1973 request for review. 

The one docket card and two telegraphic orders constitute the re*,'. ote 
and the final opinion and orders of the Board panel which decided .r u 
cases. With respect to any other documents incorporated in your latest 
request, they relate to the deliberative processes of the Board in its adjudi¬ 
cation of this case and their disclosure would be destructive of adjudicatory 
responsibility. International Paper v. F.P.C., 438 F.2d 1349, 1358-9 (C.A. 

2, 1971); Sears, Roebuck & Co. v. N.L.R.B., 433 F.2d 210 (C.A. 6); 

United States v. Morgan, 313 U.S. 409, 422; See also Pillsbury Co. v. 

F.T.C., 354 F.2d 952, 964-5, and H. Rept. 1497, 89th Congress 2nd Session, 
p. 10, and Attorney General Memorandum on the Public Information Section 
of the APA, U.S. Department of Justice, June 1967, p. 35 and a subsequent 
Attorney General’s Memorandum on the 1974 Amendments to the Freedom 
of Information Act, p. 20.* Sec. (b)(5), 5 U.S.C. Section 552(b)(5) ex¬ 
empts from disclosure intra-agency memoranda or letters not available by 
law to a party other than an agency in litigation with the agency. Your 
request as to all other documents is, therefore, denied. You have under 
the statute a right to judicial review of this decision. 2 
I trust the additional explanation and documents furnished you will be of 
assistance. 

Sincerely, 

/s/ BETTY SOUTHARD MURPHY 
Betty Southard Murphy 
Chairman 
Enclosures 3 

' See also Renegotiation Poard v. Gruman Aircraft Engineering Corp. , Sup. Ct. Docket 
No. 73-1316, opinion issued Ap.il 28, 1975, where the Court concluded that predecisional 
deliberative advice and recommendations need not be disclosed as they fall within exemption 5. 

2 5 U.S.C. 552(aX6XA). 
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MERCY COLLEGE 


(Docket Card! 
2-RC-l 61 


SUPPLEMENTAL 
OPP. 4/22/74 


JENKINS 


3/7/74 

3/28/7^ 

4/5/74 

4/16/74 

4/24/74 

4/30/74 

5/6/74 

5/8/74 

5/13/74 

6/4/74 

6/18/74 

6/20/74 

8/'. 6/74 


RD’s Supplemental Decision (open and count) 

Ext. granted to 4/5 to file Req. 

Employer’s Req. for Rev. (rec’d 4/5) 

Ext. granted to 4/22 to file Opposition 
Petitioner’s Opposition rec’d 

Tel. Order GRANTING as to Objection 1. ( JENKINS . MILLER, 
FANNING) Circ. 5/1 

Tel. from Emp. requesting reconsideration of Issue 2 
Petitioner’s Opposition rec’d 

Tel. Order DENYING Req. for Rec. (J, M, F) C 5/14 

Dec. to Editorial 

Decision on Rev. to Bd Mbr 

Decision on Rev. Circ. 

Decision on Review and Order (MILLER, JENKINS, Fanning 
dissenting) 212 NLRB No. 134 


NATIONAL LABOR RELATIONS BOARD 


ORDER SECTION 
MAL/gpp 

Saul G. Kramer, Esq. 

Proskauer, Rose, Goetz and Mendelson 
300 Park Avenue 
New York, New York 

Jack J. Sissman, Esq. 

Eugene M. Kaufman, Esq. 

260 Park Avenue South 
New York, New York 


4/30/74 - 11 ;00 am 


49325 


I 
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Mercy College Faculty Council 
Attn: Dr. Ann Grow ami Richard E. 

Miller, President 
555 Broadway 
Dobbs Ferry, New York 

NLRB Region 2 
New York, New York 

RE: MERCY COLLEGE, 2-RC-l6181. EMPLOYER’S REQUEST FOR REVIEW 
OF REGIONAL DIRECTOR’S SUPPLEMENTAL DECISION IS HEREBY 
GRANTED WITH RESPECT TO OBJECTION 1 AS IT RAISES SUBSTANTIAL 
ISSUES WARRANTING REVIEW. IN ALL OTHER RESPECTS THE REQUEST 
FOR Rr.VIEW IS DENIED. 

BY DIRECTION OF THE BOARD: 

MARIO A. LAURO, JR. 

ASSISTANT EXECUTIVE SECRETARY 

(Chairman Miller, Jenkins, Fanning) 

NLRB -ORDER SECTION 5/13/74- 

RV/np 49326 

Marvin Dicker, Esq. 

Saul C. Kramer, Esq. 

Proskauer, Rose, Goetz an 
300 Park Avenue 
New York, New York 

Jack J. Sissinan, Esq. 

Eugena M. Kaufman, Esq. 

260 Park Avenue South 
New York, New York 

RE: MERCY COLLEGE, 2-RC-l 6181. EMPLOYER’S REQUEST FOR RE¬ 
CONSIDERATION IS HEREBY DENIED AS IT CONTAINS NOTHING NOT 
PREVIOUSLY CONSIDERED. BY DIRECTION OF THE BOARD: 

Robert Volger 
Deputy Executive Secretary 
(Chairman Miller, Members Fanning, Jenkins) 


Mercy College Faculty Council 
Att: Dr. Ann Grow and 
Mendelson Richard E. Miller 

555 Broadway 
Dobbs Ferry, New York 

NLRB Region 2 
New York, New York 


* 
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EXHIBIT U 

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 2 

MERCY COLLEGE 

AND CASE NO. 2-CA-13565 

MERCY COLLEGE FACULTY COUNCIL 

ORDER POSTPONING HEARING 

IT HEREBY IS ORDERED that the hearing in the above-entitled matter 
scheduled for April 1, 1975, 11:00 a.m., at 26 Federal Plaza, Room 3614, 
New York, New York be, and the same hereby is, postponed indefinitely. 
Dated at New York, New York this 25th day of March 1975. 

/s/ SIDNEY DANIELSON 
Sidney Danielson, Regional Director 
National Labor Relations Board 
Region 2 

26 Federal Plaza, Room 3614 
New York, New York 10007 







174 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 2 

* ***♦♦* 
M OTION FOR SUMMARY JUDGEMENT 
AND ISSUANCE OF DECISION AND ORDER 

Upon the Charge, Complaint, Notice of Hearing, and Answer herein, and 
upon the annexed verified petition of Thomas T. Trunkes, Counsel for the Gen¬ 
eral Counsel, the undersigned hereby moves, pursuant t^ Section 102.24 of the 
National Labor Relations Board’s Rules and Regulations, Series 8, as amended: 

1. That prior to, and without necessity of a hearing, the Board issue a 
Decision and Order against Respondent, containing findings of fact and conclus¬ 
ions of law, in accordance with the allegations of the Complaint, and remedying 
the unfair labor practices so found; and 

2. That such other, further, and different relief be granted as may be appro¬ 
priate and proper. 

Dated: April 4, 1975 

Thomas T. Trunkes 
Counsel for the General Counsel 
National Labor Re’ations Board 
Region 2 

26 Federal Plaza, Room 3614 
New York, New York 10017 
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UNITED STATES OF AMERICA 

before the national labor relations board 

REGION 2 

* 

ORDER TRANSFERRING PROCEEDING TO THE BOARD 

and 

NOTICE TO SHOW CAUSE 

On February 6, 1975, the Regional Director for Region 2 of the National 
Labor Relations Board issued a Complaint and Notice of Hearing in the above- 
entitled pioceeding, alleging that the Respondent has engaged in and is engaging 
in cenain unfair labor practices affecting commerce within the meaning of Sec¬ 
tion 8(a) (5) and (1) and Section 2(6) and (7) of the National Labor Relations 
Act, as amended. Subsequently, the Respondent filed an answer, and amended 
answer, admitting in part and denying in part, the allegations of the complaint, 
submitting affirmative defenses, and requesting that the complaint be dismissed. 

Thereafter, on AprU 9, 1975, the General Counsel, by counsel, filed with 
the Board ir Washington, D. C., A Motion for Summary Judgment and Issu¬ 
ance of Decision and Ordt. and a Petition, with exhibits attached. The General 
Counsel submits, in effect, that the Respondent, in its answer, is attempting 
to relitigate issues which were raised and determined by the Board in the prior 
representation proceeding Case 2-RC-16181, and that there are no issues re¬ 
quiring a hearing. He, therefore, moves that the Board issue a Decision and 
Order containing findings of fact and conclusions of law. in accordance with the 
allegations of the complaint, and remedying the unfair labor practices so found 
and that such other, further, and different relief be granted as may be appropriate 
and proper. 

The Board having duly considered the matter. 

IT IS HEREBY ORDERED that the above-entitled proceeding be, and it 
hereby is, transferred to and continued before the Board in Washington, D. C. 








\ 
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NOTICE IS HEREBY GIVEN that cause be shown, in writing, filed with 
the Board in Washington, D. C., on or before May 6, 1975 (with affidavit of 
service on the parties to this proceeding), why the General Counsel's motion 
should not be granted. 

Dated, Washington, D. C., April 22, 1975. 

By direction of the Board: 

George A. Leet 

Associate Executive Secretary 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELAHONS BOARD 

REGION 2 

***** 
STATEMENT IN OPPOSITION TO 
PETITION FOR SUMMARY JUDGMENT 

The undersigned. Counsel for Mercy College respectfully shows and alleges. 

Neil Judge, a Mam serial and Supervisory Em¬ 
ployee, was Ineligible to Vote in the Election 

1. The Regional Director, Region 2 (herein the ‘'Regional Director") of 
the National Labor Relations Board (herein the “Board”) erred in allowing 
Neil Judge a proven administrator and supervisor, to vote in the secret ballot 
election held on November 7 and 8, 1973, despite the fact that administrators 
and supervisors were excluded from the unit under the Regional Director s 
Decision and Direction of Election in Case No. --RC-16181. (See Petitioners 
Exhibit B). 

2. Neil Judge, whose name was not on the voter eligibility list, is 
Director of Athletics for Mercy College. In this capac : ty he prepares and 
administers the department’s budget and supervises its employees. He has an 
administrator’s letter of appointment and does not attend faculty meetings. 

The details of his position and responsibilities are more fully set forth in an 
affidavit by Walter McCathy, Treasurer of Mercy College, attached hereto as 
Exhibit 1. To our knowledge, this affidavit is the only evidence ever submitted 
to the Regional Director setting forth Neil Judge’s position and responsibilities 
at Mercy College. 

3. Puisuant to the evidence contained in this affidavit it is apparent 
that Neil Judge is a managerial employee. He is so closely aligned with 
management as to place him in a position of potential conflict of inttrest 
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between his employer and other employees and he formulates employer policy 
and has discretion in the performance of his duties. It is equally apparent that 
Judge is a supervisor since he has effective authority to hire and tire personnel 
within his own department. 

4. Despite the evidence presented by Respondent herein the Regional 
Director found Judge to be neither a supervisor nor a managerial employee, 
basing his decision on “evidence” which Respondent never saw nor had an 
opportunity to refute. A review of the Regional Director’s Supplemental De¬ 
cision at pp. 27-29 (Petitioner’s Exhibit E) demonstrates that he relied on 
evidence never revealed to Respondent. Thus, the Regional Director found 
that “according to ludgc” certain hours were taugui; that “he [Judge] esti¬ 
mates” he spent a majority of his work week in a certain manner; that “Judge 
labels” a portion of the year as his basketball season. Respondent knows 
nothing of this “evidence”; Respondent was not confronted with this “evi¬ 
dence”; Respondent had no chance to refute or disprove this “evidence”. We 
submit that all such “findings” must be disregarded. 

5. Failing to hold a heai on this issue, the Regional Director was 
under an obligation to assume all facts to be as stated by Respondent. NLRB 
v. Bata Shoe Co., 377 F.2d 821 (9th Cir. 1967). It is apparent that the Re- 
tional Director viola; d established Board precedent by failing to heed this 
restriction in reaching his conclusion. 

6. Relying solely on the evidence presented in the McCarthy Affidavit 
(Respondent’s Exhibit 1) Judge must be excluded as either a managerial or 
supervisory employee. In the alternative, if the Regional Director received 
evidence from other sources and found such evidence to be so significant as 
to influence his decision, he was under an obligation to afford the employer 
th opportunity to refute its validity in the context of a full rcale hearing. 

In conclusion, at the very least, Respondent is entitled to a hearing concern¬ 
ing the eligibility of Neil Judge. When it is recognized that his vote was 




V 
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determinative of the results of this election, Respondent’s request for a hearing 
becomes imperative. 

The Misrepresentation cf the Middle States Association’s Report 
by petitioner Destroye d the Laboratory Conditions of the Election 

7. On November 6, 1973, one day prior to the secret ballot election, Petitioner 
distributed a handbill to members of the voting unit which contained a material 
misrepresentation of a part of a report prepared by the Middle States Association of 
Colleges and Secondary Schools, the accrediting body for Mercy College. The 

handbill is attached hereto as Exhibit 2. 

8. The Regional Director found the leaflet to contain a “half truth . (See 
Petitioner’s Exhibit E) It stated that the Middle States Association had found at 
Mercy College that: 

“unchecked administrative authority will lead to rash and arbi¬ 
trary decision making — ‘authoritarian was their word. 

In fact, the full Middle States Association Report, relevant parts of which are at¬ 
tached hereto as Exhibit 3, found the college to be moving toward greater faculty 
involvement in decision making (Exhibit 3, pp. 7-8). Significantly, a later report 
prepared by the Middle States Association in 1973 noted the continuing develop¬ 
ment of a high degree of faculty participation in governance of the college. Re¬ 
levant parts of that report are attached hereto as Exhibit 4. 

9. Governance is a particularly important issue in a college election and was 
certainly a major campaign issue at Mercy College. That this leaflet was issued the 
day before the election illuminates the pernicious effect sought by Petitioner. The 
fact that the Regional Director found the misrepresentation to constitute a “half 
truth” should in and of itself, and particularly in light of Board precedent, require 
the holding of a new election. At the very least, the Regional Dr ;ctor was under 
an obligation to hold a hearing to determine whether this misrepresentation de¬ 
stroyed the laboratory conditions for the election. NLRB v. Houston Chronicle 
Publishing Co., 300 F.2d 273 (5th Cir. 1962). 
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Impact on Electorate of the Change of Name 
of the Mercy College Faculty Council 

10. Petitioner was permitted to call itself by an incomplete and misleading 
name throughout the campaign and election. 

11. (a) On May 4, 1973, with full knowledge and the cooperation of Petitioner 
herein, Bernard Koozman, New York State Union of Teachers (NYSUT) Field Re¬ 
presentative, filed a petition with the Regional Director of the Baord in Case No. 
2-RC-16181 on behalf of Petitioner herein for certification as the exclusive collec¬ 
tive-bargaining representative of all full-time members of the faculty of instructors 
and librarians employed by Respondent. A copy of said petition is attached hereto 
as Exhibit 5. 

(b) That petition was filed under the full name of Petitioner herein - 
“Mercy College Faculty Council (affiliation pending - NYSUT - NEA/AFT - 
AFL-CIO)” (sometimes referred to herein as the “Facu’ty Council”). 

(c) On May 17, 1973, that petition was withdrawn and a new petition, 
signed by Ann E. Grow, President of the Faculty Council, was filed on May 17, 

1973 naming the Petitioner as “Mercy College Faculty Council”. (Petitioner’s 
Exhibit A). 

12. Evidence and testimor.v elicited at a hearing held on June 7 and 15, 1973, 
relevant parts of which are attached hereto as Exhibit 6, establishes that this change 
in name notwithstanding, NYSUT played an active role in the organization of the 
Faculty Council. Specifically: 

(a) On April 4, 1973, Arnold Cantor, representative of NYSUT spoke at 
a meeting of the full Faculty Council, to discuss affiliation. (Exhibit 6, p. 56-60) 

(b) Bernard Koozman designed, prepared and NYSUT paid for the authori¬ 
zation cards used by the Faculty Council which were distributed along wLa NYSUT 
membership cards on April 18, 1973. (Exhibit 6, pp. 63-66). 
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(c) On April 27, 1973, various members of the Faculty Council Advisory 
Board met with Bernard Koozman to check the authorization cards and plan 
election tactics. (Exhibit 6, pp. 74-83). 

(d) On April 30, 1973, Bernard Koozman wrote a letter to the Presi¬ 
dent of Mercy College, with a copy to Ms. Grow, on NYSUT stationery, de- 
manding recognition of its pending affiliate, attached hereto as Exhibit 7. 

(e) Jack J. Sissman, Counsel of Record for the Faculty Council during 
all proceedings of Case No. 2-RC-16181, stated at the public hearing held June 
7, 1973 that the Faculty Council’s affiliation application was still pending (Ex¬ 
hibit 6, pp. 12-13). 

13. At no time during any of the Board proceedings since the summer 
of 1973 to the present has the Faculty Council indicated that it would not 
seek affiliation with NYSUT. 

14. The Regional Director and Board, in refusing to require the use of 
the full name of the Faculty Council (Petitioner’s Exhibits B and C) failed to 
measure the impact that the change of name of that organization would have 
in the voting booths. It is not unlikely that many faculty members objected 
to affiliation with NYSUT. For purposes of gaining their support in the 
election, NYSUT and the Faculty Council agreed to eliminate any reference 
to affiliation during the campaign, despite the Faculty Council’s admitted in¬ 
tention to continue seeking such affiliation. 

15. The Faculty Council made every conceivable effort to conceal from 
the electorate its admitted intention to affiliate with NYSUT. The members 
of the unit voted on the assumption that the Faculty Council was not in¬ 
tending to affiliate with NYSUT, a material misrepresentation sufficient to set 
aside the election. 

The Board Violated Its own 
Quorum Requirements 


1 
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16. The decision by the Board on or about August 3, 1973 to deny the 
Respondent’s Request for Review submitted on or about July 23, 1973 was in 
violation of the quorum requirement of the Act, as amended, since that deci¬ 
sion was reached by only one Board member. 

17. (a) Commencing with a letter written January 13, 1975 respondent 
demanded certain papers necessary for the preparation of its defense to the 
unfair labor practice charges. The history of that correspondence is set forth 
in the Petition submitted by Thomas T. Trunkes and Exhibits O-T attached 
thereto 

(b) Certain of the papers requested were sought to support Respon¬ 
dent’s contention that the Board had failed to comply with the quorum require¬ 
ments in denying all or part of Respondent’s Requests for Review on August 

3, 1973, April 30, 1974 and May 13, 1974, NLRB v. Textron, Inc., 416 
U.S. 267 (1974). 

(c) Respondent’s concern proved well-founded, as evidenced by a tele¬ 
gram from Mario A. Lauro, Assistant Executive Secretary of the Board, dated 
March 12, 1975 (Petitioner’s Exhibit R) in which it was admitted that the 
Board violated its statutory duties and responsibilities, and without reason or 
explanation denied twenty months later Respondent’s Request for Review nunc 
pro tunc. 

18. The Board’s violation of the Act cannot be labeled a “procedural 
infirmity.” Specifically, resort to the “nunc pro tunc doctrine” is, in this 
instance inapposite; the Board was not simply correcting a clerical error (e.g. 
failure to properly record an order) but, in fact, decided the issue anew. An 
administrative agency cannot under these circumstances merely send a telegram 
correcting this serious error. To be allowed to do so clearly violates the 
rationale and reason for ihe court’s decision in NLRB v. Textron, supra. 






Respondent Is Entitled to 
An Papers Requested 


19. In a letter written April 4, 1975 to Ms. Betty S. Murphy, Chairman 
of the Board, attached hereto as Exhibit 8, Respondent appealed the decision 
of John C. Truesdale, Executive Secretary of the Board (Petitioner’s Exhibit T) 
with respect to the release of certain BoaiJ documents necessary for the pre¬ 
paration of Respondent’s defense. In a letter dated May 2, 1975, attached 
hereto as Exhibit 9, Ms. Murphy denied this appeal. 

20. Without access to these papers, Respondent is at a serious disadvan¬ 
tage in preparing its defense. We have already uncovered one defect in the 
handling of this case by the Board and the few papers we have received 
raise additional serious questions concerning whether the Board complied with 
its quorum requirement in denying Respondent’s Requests for Review on 
April 30, 1974 and M-. 13, 1974. Denial of Respondent’s access to the 
requested documents constitutes a breach of the Freedom of Information Act 
and of the National Labor Relations Act, as amended. 

WHEREFORE, there being several issues that can only be determined at a 
hearing. Respondent respectfully requests: 

1. That Petitioner’s Motion for Summary Judgment be denied. 

2. That the Unfair Labor Practice Complaint be, in its entirety, dis¬ 
missed. 

3. In the alternative, that a finding be made to remand this proceeding 
for a hearing on the following issues: 

(a) the propriety of counting Neil Judge’s vote; 

(b) the effect of the misrepresentation of the Middle States Associa¬ 
tion report; 

(c) the impact of the name used by the Faculty Councii on the elec- 








(d) feet on the proceedings of the Board’s failure to follow 

i ; quorum requirements. 

4. That Respondent receive all papers requested in its letters to the 
Board summarized in Exhibit 8. 

5. Tnat such other, further, and differ -»t relief be granted as may be 
deemed appropriate and proper. 

Respectful)', submitted, 

PROSKAUER ROSE GOETZ & MENDE' '~>HN 
Attorneys for Mercy College 


BY MARVIN DICKER 
A Member of the Firm 
300 Park Avenue 
New York, N. Y. 10022 


Dated: New York, New York 
May 15, 1975 
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I hereby certify that the Statement in Opposition to Petition for Summary 
Judgment in Case No. 7-CA 13565 has been served this day, by regular mail, 
on Waldman & Waldman, attorneys for Mercy College Faculty Council; Mercy 
College Fac Council, c/o Dr. Mavis Gill; Thomas T. Trunkes, Counsel for 
the Genera) . cunsel. National Labor Relations Board, Region 2; and Sidney 
Danielson, Regional Director, National Labor Relations Board, Region 2. 


► 


PR^SKAUER ROSE GOETZ & MENDELSOHN 

S/S LAURA E. DRAGER 

By_ 

Laura E. Drager 


Dated: New York, N. Y. 
May 15, 1975 






UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


* 


* 


* 


* 


* 


DECISION AND ORDER 

Upon charge filed on December 24, 1974, by Mercy College Faculty 
Council, herein called the Union, and duly served on Mercy College, herein 
called the Respondent, the General Counsel of the National Labor Relations 
Board, by the Regional Director for Region 2, issued a complaint on Febru¬ 
ary 6, 1975, against Respondent, alleging that Respondent had engaged in 
and was engaging in unfair labor practices affecting commerce within the 
meaning of Section 8,a) (5) and (1) and Section 2(6) and (7) of the Nation¬ 
al Labor Relations Act, as amended. Copies of the charge, complaint, and 
notice of hearing before an Administrative Law Judge were duly served on 
the parties to this proceeding 

¥ 

With respect to the unfair labor practices, the complaint alleges in sub¬ 
stance that on August 30, 1974, following a Board election in Case 2-RC-16181 
the Union was duly certified as the exclusi.e collective-bargaining representa¬ 
tive cf Respondent’s employees in the unit found appropriate; 1 and that, com¬ 
mencing on or about September 25, 1974, and at all times thereafter. Re 
spondent has lefused, and continues to date to refuse, to bargain collectively 
with the Union as the exclusive bargaining representative, although the Union 

* Official notice is taken of the record in the representation proceeding, Case 
2-RC-16181, as the term “record” is defined in Secs. 102.68 and 102.69(0 of the Board’s 
Rules and Regulations, Series 8, as amended. See LTV Electrosystems, Inc., 166 NLRB 
938 (1967), enfd. 388 F.2d 683 (C.A. 4, 1968); Golden Age Beverage Co., 167 NLRB 151 
(1967), enfd. 415 F.2d 26 (C.A. 5, 1969); Intertype Co. v. Penello, 269 F.Supp. 573 
(D C. Va„ 1957); Follett Corp., 164 NLRB 378 (1967), enfd. 397 F.2d 91 (C.A. 7, 1968); 
Sec. 9(d) of the NLRA. 








5 
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has requested and is requesring it to do so. On February 18 and March 19, 
1975, Respondent filed its answer and amended answer to the complaint ad¬ 
mitting in part, and denying in part, the allegations in the complaint. Affirm¬ 
atively, Respondent asserts that: (1) the Regional Director erred in allowing 
an employee to vote because he was a supervisor; (2) certain alleged misrepre¬ 
sentations by the Union destroyed the laboratory conditions for the election, 

(3) the denial of an evidentiary hearing on these issues violated due process; 
and (4) the Regional Director allowed the Union to call itself by an incom¬ 
plete and misleading name throughout the campaign and election. Respondent 
also asserts that the Board violated the quorum requirements of the Act in its 
determinations in the representation case. 

On April 9, 1975, counsel for the General Counsel Tiled directly with the 
Board a Motion for Summary Judgement. He argues, in effect, that all issues 
raised by Respondent’s answer were raised and litigated in the underlying 
representation case, and under well-settled principles Respondent is not entitled 
to relitigate them herein. Subsequently, on April 22, 1975, the Board issued 
an order transferring the proceeding to the Board and a Notice To Show Cause 
why the General Counsel’s Motion for Summary Judgment should not be 
granted. Respondent thereafter filed a response to Notice To Show Cause, 
entitled “Statement in Opposition to Petition for Summary Judgment,” in 
which it essentially reasserts the matters raised by its answer to the complaint, 
with additional argument thereon. Further, Respondent asserts that the 
Board should provide it with certain documents to enable it to prepare its de¬ 
fense. The Union also filed a statement in reply to the Respondent’s state¬ 
ment, basically supporting the position of the General Counsel. 

Pursuant to the provisions of Section 3(b) of the National Labor Relations 
Act, as amended, the National Labor Relations Board has delegated its authori¬ 
ty in this proceeding to a three-member panel. 








188 


Upon the entire record in this proceeding, the Board makes the following: 

Ruling on the Motion for Summary Judgment 

Review of the record in the representation case indicates that the argu¬ 
ments propounded by Respondent concerning the rulings of the Regional 
Director and the Board, both in its answer to the complaint and response to 
the Notice To Show Cause, were raised and fully litigated in the several stages 
of that proceeding. 2 With respect to the contention that due process necessi¬ 
tates a hearing on these issues, we note that Respondent argued that a hearing 
was required on these grounds in its request for review of the Regional Direc¬ 
tor’s Supplemental Decision in which he resolved the issues Respondent seeks 
to litigate in this proceeding. The Board, in denying review of all but one of 
Respondent’s objections, did not order a hearing. Moreover, it is established 
that parties do not have an absolute right to a hearing. It is only when the 
moving party presents a prima facie showing of such “substantial and material 
issues” which would warrant setting aside the election that he is entitled to an 
evidentiary hearing. 3 It is clear that, absent arbitrary action, this qualified 
right to a nearing satisfies all statutory and constitutional requirements. 4 

As noted above. Respondent also asserts that the Board s several rulings 
in the representation proceeding were in violation of the quorum requirement 

2 

~ On August 2, 1973, and March 12, 1975, the Board denied Respondent’s request for 
review of the Acting Regional Director’s Decision and Direction of Election as it raised no sub¬ 
stantial issues warranting review. Following the March 7, 1974, issuance of the Regional 
Director’s Supplemental Decision in which he overruled both parties’ objections and sustained 
challenges to two ballots and ordered one opened, Respondent again requested review. On 
April 30, 1974, the Board granted review on one objection and denied as to the remainder. 

On August 16, 1974, the Board issued a Decision on Review and Order (212 NLRB No. 134) 
finding on ballot void and ordering the Regional Director to open and count the remaining 
challenged ballot. 

3 N.L.R.B. v. Modine Manufacturing Co., 500 F.2d 914 (C.A. 8, 1974). 

4 Amalgamated Clothing Workers of America / Winpeld Manufacturing Company, Inc.I 
v. N.L.R.B., 424 F.2d 818, 828 (C.A.D.C., 1970) 
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of the Act. Respondent raised this issue by its January 13 and February 11, 
1975, letters in conjunction with its request for certain Board documents pursu¬ 
ant to the Freedom of Information Act. On those occasions, Respondent was 
advised that there had been no violation of the Act’s quorum requirements with 
regard to the Board’s denial of review of the Regional Director’s Supplement¬ 
al Decision on all but one of its objections, or the denial of its request for re¬ 
consideration of that decision. It was subsequently advised, however, that with 
regard to the Board’s original denial of review of the Acting Regional Director’s 
Decision and Direction of Election, there may have been a procedural inhrmity 
and that a duly constituted panel of the Board had again considered its re¬ 
quest for review and had again determined that it be denied. 

In these circumstances, it appears that Respondent is attempting to raise 
issues which were raised and litigated in various stages of the underlying repre¬ 
sentation proceeding, or have been previously considered and resolved by the 

Board. 

It is well settled that in the absence of newly discovered or previously un¬ 
available evidence or special circumstances a respondent in a proceeding alleg¬ 
ing a violation of Section 8(a) (5) is not entitled to relitigate issues which were 
or could have been litigated in a prior representation proceeding. 5 

AU issues raised by the Respondent in this proceeding were or could have 
been litigated in the prior representation proceeding, and the Respondent does 
not offer to adduce at a hearing any newly discovered or previously unavail¬ 
able evidence, nor does it allege that any special circumstances exist herein 
which would require the Board to reexamine the decision made m the repre¬ 
sentation proceeding. 


5 See Pittsburgh Plate Glass Co. v. N.L.R.B., 313 U.S. 146, 162 (1941); Rules and 
Regulations of the Board, Secs. 102.67(0 and 102.69(c). 
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Respondent also renews its request for certain Board documents pertaining 
to the Board’s several rulings in the representation case. These documents were 
previously requested by Respondent in the letters mentioned above, and by an 
additional letter dated March 14. 1975. By letters dated February 3 and March 
14, 1975, the Board’s Executive Secretary granted in part and denied in part 
these requests, basing the denial on the ground that the documents sought by 
Respondent related to the deliberative processes of the Board in its adjudica¬ 
tion of the matter and thus were not subject to disclosure. Thereafter, by 
letter dated April 4. 1975, Respondent appealed the Executive Secretary’s de¬ 
cision to the Chairman of the Board and again requested the documents. By 
letter dated May 2, 1975, Chairman Murphy provided certain of the requested 
documents and denied Respondent’s request as to the remainder on the same 
grounds given by the Executive Secretary. Respondent has thus exhausted its 
avenues of appeal in seeking disclosure of these documents within the Board. 
While Respondent has the right to judicial review of the Board’s refusal to grant 
disclosure of certain documents, 6 Respondent cannot raise this issue here as a 
defense in this unfair labor practice proceeding. 

* 

Accordingly, Respondent having raised nothing properly litigable in this 
proceeding, we shall grant the General Counsel’s Motion for Summary Judgment. 

On the basis of the entire record, the Board makes the following: 

Findings of Fact 

1. The Business of the Respondent 

Respondent is, and has been at all times material herein, a private non¬ 
profit college located in Dobbs Ferry, New York. During the past year, which 
period is representative of its annual operations generally, Respondent derived 

6 Sec. 102.117(c) (2) (ii) of the Board’s Rules and Regulations, Series 8, as amended 
February 19, 1975; 5 U.S.C. §552(4) (b). 
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gross revenues from all sources in excess of SI million of which in excess of 
$50,000 was derived from sources located outside the State of New York. 

We find, on the basis of the foregoing, that Respondent is, and has been 
at all times mateiial herein, an employer engaged in commerce within the mean¬ 
ing of Section 2(6) and (7) of the Act, and that it will effectuate the policies 
of the.Act to assert jurisdiction herein. 

II. The Labor Organization Involved 

Mercy College Faculty Council is a labor organization within the meaning 
of Section 2(5) of the Act. 

III. The Unfair Labor Practices 

A. The Repre .r. tation Proceeding 

1. The unit 

The following employees of the Respondent constitute a unit appropriate 
for collective-bargaining purposes within the meaning of Section 9(b) of the 
Act: 

All full-time and regular part-time members of the faculty employed 
by the Employer including department chairmen, assistant library 
director and reader service librarans, but excluding administrative 
personnel, the president, assistants to the president, deans and 
assistant deans, directors and assistant directors of academic ad¬ 
visors, director of the library, all other employees, guards, watch¬ 
men and supervisors as defined in the Act. 

2. The certification 

On November 7 and 8, 1973, a majority of the employees of Respondent 
in said unit, >n a secret ballot election conducted under the supervision of the 
Regional Director for Region 2, designated the Union as their representative 
for the purpose of collective bargaining with the Respondent. The Union was 
certified as the collective-bargaining representative of the employees in said 


* 
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unit on August 30, 1974, and the Union continues to be such exclusive repre¬ 
sentative within the meaning of Section 9(a) of the Act. 

B. The Request To Bargain and 
Respondent’s Refusal 

Commencing on or about September 5, 1974, and at all times thereafter, 
the Union has requested the Respondent to bargain collectively with it as the 
exclusive collective-bargaining representative of all the employees in the above- 
described unit. Commencing on or about September 25, 1974, and continuing 
at all times thereafter to date, the Respondent has refused, and continues to 
refuse, to recognize and bargain with the Union as the exclusive representative 
for collective bargaining of all employees in said unit. 

Accordingly, we find that the Respondent has, since September 25, 1974, 
and at all times thereafter, refused to bargain collectively with the Union as 
the exclusive representative of the employees in the appropiiat.' unit, and that, 
by such refusal, Respondent has engaged in and is engaging in unfair labor 
practices within the meaning of Section 8(a) (5) and (1) oi the Act. 

IV. The Effect of the Unfair Labor 
Practices Upon Commerce 

The activities of Respondent set forth in section III, above, occurring in 
connection with its operations described in section I, above, have a close, inti¬ 
mate, and substantial relationship to trade, traffic, and commerce among the 
several States and tend to lead to labor disputes burdening and obstructing 
commerce and the free flow of commerce. 

V. The Remedy 

Having found that Respondent has engaged in and is engaging in unfair 
labor practices within the meaning of Section 8(a)(5) and (1) of the Act, we 
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shall order that it cease and desist therefrom, and, upon request, bargain col¬ 
lectively with the Union as the exclusive representative of all employees ir. the 
appropriate unit, and, if an understanding is reached, embody such understand¬ 
ing in a signed agreement. 

In order to insure that the employees in the appropriate unit will be ac¬ 
corded the services of their selected bargaining agent for the period provided 
by law, we shall construe the initial period of certification as beginning on the 
date Respondent commences to bargain in good faith with the Union as the 
recognized bargaining representative in the appropriate unit. See Mar-Jac Poul¬ 
try Company. Inc., 136 NLRB 785 (1962); Commerce Company dlb/a Lamar 
Hotel. 140 NLRB 226, 229 (1962), enfd. 328 F 2d 600 (C.A. 5, 1964). cert, 
denied 379 U.S. 817 (1964); Burnett Construction Company, 149 NLRB 1419, 
1421 (1964), enfd. 350 F.2d 57 (C.A. 10, 1965). 

The Board, upon the basis of the foregoing facts and the entire record, 
makes the following: 

Conclusions of Law 

1. Mercy College is an employer engaged in commerce within the mean¬ 
ing of Section 2(6) and (7) of the Act. 

2. Mercy College Faculty Council is a labor organization within the 
meaning of Section 2(5) of the Act. 

3. All full-time and regular part-time members of the faculty employed 
by the Employer including department chairmen, assistant library director and 

ider service librarians, but excluding administrative personnel, the president, 
assistants to the president, deans and assistant deans, directors and assistant 
directors of academic advisors, director of the library, all other employees, 
gua'ds, watchmen and supervisors as deiined in the Act, constitute a unit ap¬ 
propriate for the purposes of collective bargaining within the meaning of Sec¬ 
tion 9(b) of the Act. 
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4. Since August 30. 1974, the above-named labor organization has been 
and now is the certified and exclusive representative of all employees in the 
aforesaid appropriate unit for the purpose of collective bargaining within the 
meaning of Section 9(a) of the Act. 

5. By refusing on or about September 25. 1974, and at all times there¬ 
after, to bargain collectively with the above-named labor organization as the 
exclusive bargaining representative of all the employees of Respondent in the 
appro;: -ate unit. Respondent has engaged in and is engaging in unfair labor 
practices within the meaning of Section 8(a) (5) of the Act. 

6. By the aforesaid refusal to bargain. Respondent has interfered with, 
restrained, and coerced, and is interfering with, restraining, and coercing, em¬ 
ployees in the exercise of the rights guaranteed tc them in Section 7 of the 
Act, and thereby has engaged in and is engaging in unfair labor practices with¬ 
in the meaning of Section 8(a) (1) of the Act. 

7. The aforesaid unfair labor practices are unfair labor practices affect¬ 
ing commerce within the meaning of Section 2(6) and (7) of the Act. 

ORDET 

Pursuant to Section 10(c) of the National Labor Relations Act, as amended, 
the National Labor Relations Board hereby orders that Respondent Mercy Col¬ 
lege, Dobbs Ferry, New York, its officers, agents, successors, and assigns, shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectiw-ly concerning rates of pay, wages, hours, 
and other terms and conditions of employment with Mercy College F acuity 
Council as the exclusive bargaining representative of iis employees :n the fol¬ 
lowing appropriate unit. 

All full-time and regular part-time members of the faculty employed 

by the Employer including department chairmen, assistant library 

director and reader service librarians, but excluding administrative 


I 
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personnel, the president, assistants to the president, deans and 
assistant deans, directors and assistant directors of academic ad¬ 
visors, director of the library, all other employees, guards, watch¬ 
men and supervisors as defined in the Act. 

(b) In any like or related manner interfering with, restraining, or coercing 
employees in the exercise of the rights guaranteed them in Section 7 of the 
Act. 

2. Take the following affirmative action which the Board finds will effec¬ 
tuate the policies of the Act: 

(a) Upon request, bargain with the above-named labor organization as 
the exclusive representative of all employees in the aforesaid appropriate unit 
with respect to rates of pay, wages, hours, and other terms and conditions of 
employment, and, if an understanding is reached, embody such understanding 
in a signed agreement. 

(b) Post at its Dobbs Ferry, New York, location copies of the attached 
notice marked “Appendix.” 7 Copies of said notice, on forms provided by the 
Regional Director for Region 2 after being duly signed by Respondent’s repre¬ 
sentative, shall be posted by Respondent immediately upon receipt thereof, and 
be maintained by it for 60 consecutive days thereafter, in conspicuous places, 
including all places where notices to employees are customarily posted. Reason¬ 
able steps shall be taken by Respondent to insure that said notices are not 

altered, defaced, or covered by any other material. 

(c) Notify the Regional Director for Region 2, in writing, within 20 days 
from the date of this Order, what steps have been taken to comply herewith. 


7 in the event that this Order is enforced by a Judgment of a United States Court 
of Appeals, the words in the notice reading “POSTED BY ORDER_OF 
LABOR RELATIONS BOARD” shall read “POSTED PURSUANT TO A JUDGMENT OF 
THE UNITED STATES COURT OF APPEALS ENFORCING AN ORDER OF THE NA¬ 
TIONAL LABOR RELATIONS BOARD.” 
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Dated, Washington, D.C. July 1 1, 1975. 


John H. Fanning, 

Member 

Ralph E. Kennedy, 

Member 

John A. Penello, 

Member 


(SEAL) 


NATIONAL LABOR RELATIONS BOARD 


APPENDIX D—142 

NOTICE TO EMPLOYEES 


Posted by Order of the 
National Labor Relations Board 
An Agency of the United States Government 


WE WILL NOT refuse to bargain collectively concerning 
rates of pay, wages, hours, and other terms and conditions of 
employment with Mercy College Faculty Council as the exclu¬ 
sive representative of the employees in the bargaining unit de¬ 
scribed below. 

WE WILL NOT in any like or related manner interfere 
with, restrain, or coerce our employees in the exercise of the 
rights guaranteed them by Section 7 of the Act. 

WE WILL, upon request, bargain with the above-named 
Union, as the exclusive representative of all employees in the 
bargaining unit described below, with respect to rates of pay, 
wages, hours, and other terms and conditions of employment, 
and, if an understanding is reached, embody such understand¬ 
ing in a signed agreement. The bargaining unit is: 
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All full-time and regular part-time members of the fac¬ 
ulty employed by the Employer including department 
chairmen, assistant library director and reader service 
librarians, but excluding administrative personnel, the 
president, assistants to the president, deans and assist¬ 
ant deans, directors and assistant directors of academic 
advisors, director of the library, all other employees, 
guards, watchmen and supervisors as defined in the 

Act. 


MERCY CO LLEGE 
(Employer) 


Stated___----- — 

(Representative) (Title) 

This is an official notice and must not be defaced by anyone. 

This notice must remain posted for 60 consecutive days from the date 
of posting and must not be altered, defaced, or covered by any other ma¬ 
terial. 

Any questions concerning this notice or compliance with its provisions 
may be directed to the Board’s Office, 3614 Federal Building, 26 Federal 
Plaza, New York, New York 10007, Telephone 212-264-0300. 



198 


UNITED STATES OF AMERICA 
BEFORE THE NA T IONAL LABOR RELATIONS BOARD 

***** 

MOTION FOR RECONSIDERATION 
AND ISSUANCE OF ORDER DIRECTING A NEW ELECTION 

Upon the annexed statement of Marvin Dicker, a member of the firm 
Proskauer Rose Goetz & Mendelsohn, Attorneys for Mercy College, the under¬ 
signed hereby moves, pursuant to Section 102.24 of the National Labor Re¬ 
lations Board’s Rules and Regulations, Series 8, as amended: 

1. That in light of the significant expansion and turnover of the unit 
since the election held November 7 and 8, 1973, the closeness of the elec¬ 
tion and the existence of serious legal questions arising out of the election, 
the Board issue an Order directing that the election be set aside and a new 
election held; and 

2. That such other, further and different relief be granted as may be 
appropriate and proper. 

Respectfully submitted, 

PROSKAUER ROSE GOETZ & 
MENDELSOHN 
Attorneys for Mercy College 

By /s/MARVIN DICKER _ 

Marvin Dicker 
A Member of the Firm 
300 Park Avenue 
New York, New York 10022 

Dated: New York, New York 
September 11, U 5 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 2 

* * * * * 

STATEMENT IN SUPPORT OF 
MOTION FOR RECONSIDERATION 
AND ISSUANCE OF ORDER 
DIRECTING A NEW ELECTION 

The undersigned. Counsel for Mercy College respectfully shows and alleges: 

1. Two years ago, on November 7 and 8, 1973, a representation elec¬ 
tion was held at Mercy College in a unit determined under the Regional Direct¬ 
or’s Decision and Direction of Election in Case No. 2-RC-16181. The ballot¬ 
ing resulted in 41 votes for the Petitioner and 41 votes against, with 3 votes 
challenged. In addition, the Employer timely filed six objections. Without a 
hearing, although there were apparently conflicts in the evidence submitted to 
the Regional Director, two challenges were sustained and one denied. After 
that ballot was opened, there were 42 votes for Petitioner and 41 against. 
Eighty-five persons were eligible to vote in that election. 

2. Over the past twenty-two months, since that election, Mercy Col¬ 
lege has undergone a substantial expansion that has significantly affected 
every part of the College, including the unit in issue. This expansion includes 
the opening of 3 extension centers since September 1974, located in White 
Plains, the Bronx and Yorktown Heights, and the beginning of a coordinate 
MBA graduate program, developed in conjunction with Long Island Universi¬ 
ty. Many new faculty members — now included within the unit — were 
hired to teach in these new programs. 

3. In effect, the unit has nearly doubled in size as a result of the ex¬ 
pansion, so that if an election were held today the unit would consist of 137 
eligible voters. 
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4. Concomitant with the expansion, there has been a sizeable turnover 
of the personnel in the original unit. Only 59 persons eligible to vote in the 
1973 election would still be eligible to vote in an election held today. Thus, 
unless a new election is held, 78 people — well over half of the present unit 
- will effectively be deprived of their guaranteed right to select their bargain¬ 
ing representative. 

5. Moreover, the form of expansion undergone by the College has 
dramatically affected the composition of the unit. Many of the faculty hired 
to staff the extension centers and MBA program are part-time employees. 

Thus, whereas in 1973 the unit consisted of 59 full-iime and 26 part-time em¬ 
ployees, it now consists of 66 full-time and 71 part-time employees. 

6. The significance of the substantial change in the composition of the 
unit is even more telling in view of the closeness of the election - a one vote 
difference. Furthermore, in light of the serious legal issues that arose out of 
the 1973 election and that are still being litigated, it is plain that the most 
equitable resolution of this case is to set aside the old election and hold a new 
one, thus enabling all members of the expanded unit to have a voice in the 
selection of their bargaining representative. 

7. The ordering of a new election in situations comparable to the one 
at Mercy College is supported by Board precedent. See Thomas Engine Corp., 
179 NLRB 1029 (1970) (Election set aside after 20-month lapse and a substan¬ 
tial turnover of employees; United Transports, Inc., 107 NLRB 1150 (1954) 
(the Employer’s reorganization with resulting changes in job assignments and a 
lapse of 13 months gave rise to the need for a new election). 

WHEREFORE, in light of the significant expansion and turnover in the 
unit since the election held two years ago, the closeness of the election and 
the existence of serious legal questions arising out of the election that are still 
in litigation, Respondent respectfully requests: 
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1. That the Board issue an Order directing that the election be set 
aside and a new election held. 

2. That such other, further and different relief be granted as may be 
appropriate and proper. 

Respectfully submitted, 

PROSKAUER ROSE GOETZ & MEN¬ 
DELSOHN 

Attorneys for Mercy College 

By M MARVIN DICKER _ 

Marvin Dicker 
A Member of the Firm 
300 Park Avenue 
New York, New York 10022 

Dated: New York, New York 

September 11, 1975 

CERTIFICATE 

I hereby certify that the Motion for Reconsideration and Issuance of Or¬ 
der Directing a New Election in Case No. 2-CA-13565 has been served this 
day, by regular mail, on Waldman & Waldman, attorneys for Mercy College 
Faculty Council; Mercy College Faculty Council, c/o Dr. Mavis Gill; Thomas 
T. Trunkes, Counsel for the General Counsel, National Labor Relations Board, 
Region 2; and Sidney Danielson, Regional Director, National Labor Relations 
Board, Region 2. 

PROSKAUER ROSE GOETZ & MENDELSOHN 

By /s/ LAURA E. DRAPER _ 

Laura E. Drager 

Dated: New York, New York 

September 11, 1975 
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NATIONAL LABOR RELATIONS BOARD 


Washington, D.C 20570 
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Robert Voider 

Deputy hxrcut ive Secretary 
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September 23, 1975 

Mr. Robert Volger 
Deputv Executive Secretary 
National Labor Relations Board 
Washington, D.C. 20570 

Re: Mercy College — Case No. 2-CA-13 565 
Dear Mr. Volger: 

This is in response to your letter of September 19, 1975. We believe the 
special circumstances of this case are such as to warrant a full review ot the 
College’s Motion for Reconsideration. 

We acknowledge that parties to a Board proceeding generally should com¬ 
ply with the time requirements set foith in the Board’s Rules and Regulations. 
But unusual circumstances may arise which prevent a party, although acting 
in good faith, from meeting those requirements. 

In point of fact, the Board’s Rule and Regulations provide sufficient lee¬ 
way to cover such circumstances: 

“Any motion pursuant to this subsection shall be filed 
within 20 days, or such further period as the Board may 
allow, after the service of its decision or order . . .” (R & R, 

§ 102.48(d) (2)) (Emphasis added) 

Plainly, this flexibility serves to complement the statutory authority which 
provides that: 

“Until the record in the case shall have been filed in a 
Court ... the Board may at any time, upon reasonable 
notice and in such manner as it shall deem proper, modify 
or set aside . . . any finding or order issued by it. Section 
10 (d) of the Act. (Emphasis added) 

We contend that certain events which have only recently occurred at 
Mercy College necessitate the waiver of the usual 20-day filing requirement 






pursuant to § 102.48(d) (2) of the Board’s Rules and Regulations. 

The Statement in Support of the College’s Motion makes plain that the bar¬ 
gaining unit has recently been in a state of flux. It has only been with the start of 
the new semester-this September-that the size and members of the faculty be¬ 
came sufficiently stabilized for the College to determine the figures that underly 
its Motion. Indeed, one of the extension centers that caused the tremendous in¬ 
crease in the size of the unit did not even open, and was not fully staffed, until 
September, 1975. As soon as the statistics were available, the College filed its 
Motion. 

Moreover, rather than seeking delay as the Faculty Council contends in its 
Opposition papers, the College seeks by this Motion to reach an earlier resolu¬ 
tion of the proceeding that would otherwise occur. By ordering a new elec¬ 
tion, not only will the Board prevent a costly and time-consuming court pro¬ 
ceeding, but — and most important — it will afford all of the members of 
the unit an opportunity to participate in the election of their bargaining repre¬ 
sentative. See NLRB v. Hood, Inc., 496 F.2d 515 (1st Cir. 1974) (Remand 
to Board to consider validity of certification 5-1/2 years old.) 

The record in this proceeding has not yet been filed with the Court of 
Appeals. Pending such a move, it is within the Board’s power to consider the 
merits of the College’s petition. See, Sections 10(c) and (d) of the Act; Rules 
and Regulations, Sections 102.48, 102.49. In light of this statutory prerogative, 
and all of the facts presented above, we strongly urge the Board to review its 
position and to determine the merits of the College’s Motion for Reconsidera¬ 
tion. 

Very truly yours, 

/s/MARVIN DICKER 

Marvin Dicker 

MD:sc 

cc: Waldman & Waldman 

Att: Martin Markson, Esq. 

501 Fifth Avenue 

New York, New York 10017 
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Marvin Dicker, Esq. NLRB — Region 2 

Proskauer, Rose, Goetz New York, New York 

& Mendelsohn 
300 Park Avenue 
New York, New York 

Waldman & Waldman 
Attn: Martin Markson, Esq. 

501 5th Ave. 

New York, New York 

RE: MERCY COLLEGE 2-CA-13565 EMPLOYER’S REQUEST FOR REVIEW 
OF THE REJECTION OF THE EMPLOYER’S MOTION FOR RECONSIDERA¬ 
TION AS UNTIMELY AND REQUEST FOR CONSIDERATION OF THE 
MOTION FOR RECONSIDERATION ON ITS MERITS ARE DENIED AS 
THE MOTION FOR RECONSIDERATION WAS UNTIMELY FILED- 

ROBERT VOLGER 

DEPUTY EXECUTIVE SECRETARY 


PENELLO 

FANNING 

MURPHY 





